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Court of Appeals of the District of Columbia 


No. 4797. 

John L. McGrew and Catherine D. McGrew, Appellants, 

vs. 

Olive S. McGrew. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 46273. 

Olive S. ^NFcGrew, Plaintiff, 


vs. 

John L. McGrew and Catherine D. McGrew, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
pa])ers were filed and proceedings had, in the above-entitled 
cause, to wit: 


l_4797a 
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Bill 


Filed Xov. .‘I, 1926. 

Til the Supreme Court of the District of Columbia. 

In Equity. 

Xo. 46273. 

Olive S. McGrew, Plaintiff, 
vs. 

John L. McGrew and Catuerine D. ^IcGrew, Defendants. 

Plaintiff respectfully represents: 

(1) That she is a citizen of the United States, a resident 
of the District of Columbia, and brings this suit in her own 
right. 

(2) The defendants are husband and wife, citizens of the 
United States and residents of the District of Columbia, and 
are sued in their own rights respectively. 

(3) That heretofore, to wit, on March 30, 1921, plaintiff 
recovered against defendant John L. McGrew, in cause Xo. 
65117 in the Supreme Court of the District of Columbia, a 
judgment for $7,629.75, with interest on $240 thereof from 
February 15, 1918, on $240 thereof from August 15, 1918, 
and on $7,149.75 thereof from February 15, 1919, together 
with costs of suit, amounting to $46.50. 

(4) Defendant John L. ^McGrew, to wit, on April 19, 1921, 
a])pealed from said judgment to the Court of Appeals of 
the District of Columbia, which Court, on April 3, 1922, 
affinned the said judgment. 

(5) On, to wit, January 2, 1923, execution was issued on 
said judgment, and was returned nulla bona. A short copy 
of the said judgment is hereto attached and made a part 

hereof. 

2 (6) That, to wit, on February 15, 1916, when the 

indebtedness represented by the aforesaid judgment 
was incurred bv the defendant John L. ^[cGrew, which said 
indebtedness was evidenced as of that date by said defend¬ 
ant’s promissory notes, the principal of said notes to ma¬ 
ture in three years, he was financially solvent and well able 
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to })ay the same, and was tlie owner of record of certain 
lands in Fauquier County, Virginia, comprising eight hun¬ 
dred and seventy (870) acres; and was also the owner of 
improved real estate situated in the District of Columbia, 
known and described as premises No. 1855 Newton Street, 
N. W., which said premises stood in the name of one Lee 
Brown, as will appear later herein, who, plaintiff is in¬ 
formed and believes, and therefore avers, was the holder of 
record of the title for the benefit of defendant John L. Mc¬ 
Grow. 

(7) On, to wit, January 15, 1923, plaintiff filed a judg¬ 
ment creditor’s bill against the defendants John L. Mc¬ 
Grow and Catherine D. ^IcGrew, based on the aforesaid 
judgment, said suit being Cause No. 41397 in the Supreme 
Court of the District of Columbia, praying that said defend¬ 
ants might severally discover and disclose the interests of 
each respectively in certain parcels of real estate therein 
s|)e(‘ifically set out. That to the interrogatories propounded 
l)y plaintiff to be answered ])y each of said defendants, ob¬ 
jections were sustained, on appeal, by the Court of Appeals 
of said District, on the i)rincipal ground that the same re¬ 
quired them to testify against one another, and to disclose 
confidential commun-cations between them as husband and 


wife. That thereafter plaintiff’s bill was dismissed, and a 
writ of certiorari was refused by the Supreme Court of the 
United States on June 5, 1926. 

(8) That the aforesaid judgment remains and is 
3 in full force and effect, and that plaintiff has never 
received payment of the same or any part thereof. 

(9) That as the result of exhaustive and prolonged search 
and inquiry on the part of })laintiff to find any assets or 
))roperty of the defendant John L. ^IcGrew which could be 
levied upon to satisfy the aforesaid judgment, which investi¬ 
gation, after much difficulty, she has only recently been able 
to complete, to wit, within the past year, she alleges that 
tlie defendants John L. ^IcGrew a and Catherine D. ^IcGrew 


on, to wit, January 3, 1917, entered into a conspiracy, in 
])ursuance of which defendant John L. McGrew has been 
stripped of all of his money and property for the express 
purpose of delaying, hindering and defrauding his cred¬ 
itors, and to render him insolvent and unable to pay the 
aforesaid indebtedness and judgment, which said conspiracy 
plaintiff alleges still continues, all as hereinafter set out. 
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(10) Plaintiff alleges that the aforesaid property No. 
1855 Newton Street, N. W., was, on, to wit, February 19, 
1915, and prior thereto, the property, as tenants in common, 
of defendant John L. McGrew and plaintiff, who was then 
his wife; that on the aforesaid date, in ])ursuance of an 
agrtHMiieiit to convey her half interest in said property to 
said defendant, and in order to effect said conveyance, plain¬ 
tiff joined said defendant in conveying said real estate and 
improvements to one Lee Bro^^^l, by deed dated February 
19, 1915, recorded March 5, 1915, among the land records 
of said District in Liber 3784, at folio 85; and plaintiff 
alleges that the said Lee Brown paid no valid consideration 
therefor, and held the title of record, as she is informed and 
believes, and therefore avers, for the benefit of said defend¬ 


ant, as hereinbefore set out. 

4 That prior to the aforesaid conveyance, to wit, on 

August 1(>, 1913, defendant John L. ^IcGrew and 
])laintiff, who was then his wife, executed a deed of trust 
to the aforesaid property with the improvements to Albert 
B. Ruff and .Jacob N. Belt, Trustees, to secure a penal bond 
of $5,000 to Odell S. Smith, Treasurer of the Home Mutual 
Building and J.oan Association of the said District, which 
bond was to be forfeited upon non-payment of a loan of 
$3,500 made l)y the said Association to defendant tJohn L. 
McGrew, said deed of trust being dated August Ki, 1913), 
and recorded Sei)tenil)er 1*J, 1J)13, among the land records 
of said District in Liber 3(540, at folio 4!)2. Plaintiff al¬ 
leges that, to wit, between August 1(5, 1913, and March 8, 
191(5, there was paid by defendant John L. McGrew, in par¬ 
tial discharge of the aforesaid loan of $3,500, $500 together 
with a sum equal to the interest thereon, all of which was 
the sole property of said defendant. 

That subsequent to the aforesaid conveyance of said 
property by plaintiff and defendant John L. McGrew to 
the said Lee Brown, the following conveyances were ef¬ 
fected, whereby said defendant exchanged the aforesaid No. 
1855 Newton Street, N. W., for premises known as No. 
1080 Irving Street, N. W., in which conveyances plaintiff’ 
is informed and believes, and therefore avers, the said Lee 
Brown had no beneficial interest, but held the title of record 
for the benefit of said defendant, and she alleges that such 
money and other valuable considerations as passed in con- 
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sicleration of said con\ o/ancos, wore all the money and 
property of said defendant, and were paid out at his in¬ 
stance and request: 

5 ^larch 8, lOlG, said Lee Brown, at the request of 

said defendant, conveyed No. 1855 Newton Street, 
N. W., to Henry Clay Johnson, hy deed dated March 8, 
and recorded ainoni;- the land records of said District 
on March 10, 101 (i, in Liber J870, at folio 

March 8, lOlG, Henry Clay Johnson, et ux., in considera¬ 
tion of above conveyance and a j)ayment of $2,000, at the 
request of said defendant, conveyed premises known as No. 
1080 Irving Street, N. W., in said District, to one Philip 
^1. O’Bryon, by deed dated March 8, 1916, and recorded 
among the land records of said District on March 10, 1916, 
in IJber J870, at folio 219, which said last named grantee, 
plaintitf is informed and believes, and therefore avers, had 
no beneficial interest in said ])roperty, and held the title of 
record for the benefit of said defendant. 


March 8, 1916, Philip ]\I. O’Bryon, at the request of said 
defendant, executed a deed of trust to said No. 1680 Irving 
Street, N. \V., to Algernon S. (Jardiner and W. Gilbert Dent, 
Trustees, to secure said Henry Clay Johnson $1,000, dated 
^larch 8, 1916, and recorded among the land records of said 
District on March 10, 1916, in Liber 3870, at folio 220. 

^larch 8, 191(), Philip M. O’Bryon, at the request of said 
defendant, conveyed No. 1680 Irving Street, N. W., to said 
]jiiQ Brown, by deed dated March 8, 1916, recorded among 
the land records of said District on !May 4, 1916, in Liber 
3886, at folio 109. 

(11) That on Janaury 3, 1917, defendants John L. Mc- 
Grew and Catherine D. McGrew became husband and wife; 
and plaintiff is inforced and believes, and therefore avers, 
that at the time of said marriage defendant Catherine D. 
^IcGrew had no separate estate. 

(12) That, to wit, on March 28, 1917, defendant John L. 
McGrew exchanged his aforesaid tract of eight hundred 
and seventy acres of land in Fauquier County, Virginia, to 
which property plaintiff alleges he had sole title of record, 
for premises known as No. 707 Twentieth Street, N. W., in 
the District of Columbia, said last named property being 
conveyed to him by Henry P. Amos, et ux., by deed dated 
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March 28, 1917, recorded ^iiircli 2ih 1917, among (he 

6 land records of said District in Liber .’5970, at folio 
103. That said defendant took the said ])ro])erty sub¬ 
ject to an encumbrance of $22,000, evidenced by a deed of 
trust by Krnest (I. Walker, el ux., to Harry L. Kust and 
(leorge Calvert Howie, Trustees, dated and recorded on 
June 24, 191(), among the land records of said District in 
Liber .3892, at folio 444, to secure A. Elizabeth Oliphant 
$22,000; and that on tlie said date of March 28, 1917, said 
defendant also executed a deed of trust to Algernon S. 
(Jardiner and W. (lilbert Dent, Trustees, to secure said 
P. Amos $2."),000, in which defendant Catherine D. Mc¬ 
Grow joined, said deed of trust being recorded March 29, 
1917, among the land records of said District in Liber .3970, 
at folio 10.’). And ])laintitf alleges that the consid(‘ration 
paid to the said Henry P. Amos, et ux., for the said con¬ 
veyance, was the property in its entirety of defendant John 
L. McGrew. 

(1.3) That thereafter, to wit, on May 20, 1917, four months 
after tlie marriage as aforesaid of said defendants, and 
while the afon'said indebtedness of defendant John L. Mc¬ 
Grew to ])laintitT was outstanding and unpaid, defendant 
John L. ^IcGrew conveyed the said pro])erty to the afore¬ 
said Lee Brown, his co-defendant joining in said convey¬ 
ance, by deed dated May 20, PH7, recorded the same day 
among the land records of said District in Liber .’5984, at 
folio 17.3. Saiil deed recites a nominal consideration of $10, 
and bears no revenue stamps; and idaintitf alleges the said 
conveyance was without valid consideration therefoi’, and 
she is informed and believes, and therefore avers, that the 
said Lee Brown bad no benelicial interest in the said pro])- 
erty, and held the title of re(*ord for the benelit of (hJ’end- 
ant John L. ^IcGrew, and she alleges the said convevance 
was made for the exi)ress ])ur])ose of defrauding j)laintiff 
and preventing her enforcing ])aynu‘nt of the afore- 

7 said indebtedness. 

(14) On the same day, to wit. May 2(), 1917, at tlie 
reipiest of defendant John L. McGrew, the said Lee Brown 
conveyed the aforesaid projierties. No. 1(>80 Irving Street, 
N. W., and Xo. 707 Twentieth Street, X. W., to defendant 
Catherine D. McGrew, as follows: 

Xo. 1080 Irving Street, X. W., by deed dated ^lay 20, 
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1917, recorded on the same day among tlie land records of 
said District in Liber 3984, at folio 174. 

Said deed recites a nominal consideration of $10, and 
bears no revenue stamps. 

No. 707 Twentieth Street, N. W., by deed dated May 26, 
1917, recorded May 28, 1917, among the land records of 
said District in Liber 3993, at folio 10. 

Said deed recites a nominal consideration of $10, and 
bears no revenue stamps. 

Plaintiff alleges the said conveyances were without any 
valid consideration, and were made for the express pur¬ 
pose of defrauding plaintiff, and preventing her enforcing 

the liabilitv incurred bv defendant John L. McGrew as 

• » 

aforesaid. 

(15) That subsequent to the conveyances so as aforesaid 
made to defendant Catherine D. McGrew, defendant John 
L. McGrew defaulted in payment of the interest notes on 
bis aforesaid indebtedness to ])laintiff. 

(16) That, to wit, between ilarcb 28, 1917, and January 
24, 1919, there was paid by defendant John L. ^IcGrew, in 
partial discharge of the said debt to Henry P. Amos of 
$25,000 under the aforesaid deed of trust in Liber 3970, 
at folio 103, $2,200, together with interest thereon, which 
said money, plaintiff alleges, was the i)roperty in its en¬ 
tirety of said defendant. 

8 (17) On, to wit, January 24, 1919, twenty-three 

days before the principal note representing the afore¬ 
said indebtedness of defendant John L. ]\IcGrew to plain¬ 
tiff, matured, the said defendants John L. ^IcGrew and 
Catherine D. ^IcGrew, still confederating and conspiring 
to defraud plaintiff and to ])lace beyond reach the prop¬ 
erty of defendant John L. ^IcGrew, conveyed the aforesaid 
I)roperty No. 707 Twentieth Street, X. W., so as aforesaid 
held in the name of defendant Catherine 1). McGrew, to 
Frederick L. Pavne, et ux., bv deed dated Januarv 24, 1919. 
recorded among the land records of said District on Jan¬ 
uary 30, 1919, in Liber 4139, at folio 437. In considera¬ 
tion of said conveyance there was paid to defendant Cath¬ 
erine D. McGrew, $5,500, which said amount plaintiff al¬ 
leges belonged in its entirety to defendant John L. Mc¬ 
Grew. 
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(18) On February 15, 1910, (lofeTulant Jolin L. ^IcGrew 
defaulted in the payment of the j)rincipal note representing 
his aforesaid indelHedness to i)laintitT. 

(19) That on September 6, 1919, the deed of trust to 
No. 1680 Irving Street, N. W., dated ^larch 8,1916, recorded 
in Liber 3870, at folio 220, was released to said Philip ^1. 
O’Bryon by an instrument dated September 6, 1919, exe¬ 
cuted by Algernon S. Gardiner and W. Gilbert Dent, re¬ 
corded September 8, 1919 among the land records of said 
District in Liber 4248, at folio 51. And ])laintiff alleges 
that the $1,000, together with a sum equal to the interest 
thereon, which was paid to discharge the said loan by de¬ 
fendant John L. ^IcGrew in the name of defendant Cathe¬ 
rine D. McGrew, was the sole property of the first named 
defendant. 

(20) On, to wit, April 1, 1920, while a suit, being Cause 
No. 62195 in the Supreme Court of the District of Columbia, 

brought by plaintiff against defendant John L. Mc- 
9 Grew on the notes representing his aforesaid in¬ 
debtedness, was pending, the defendants John L. 
McGrew and Catherine D. ^McGrew, further confederating 
and conspiring to defraud ])laintitT and to place beyond 
reach the projierty of defendant John L. McGrew, conveyed 
the aforesaid property No. 1680 Irving Street, N. W., so as 
aforesaid held in the name of defendant Catherine D. !Mc- 
Grew, to one Georgella Forbes, by deed dated April 1, 
1920, recorded April 7, 1920 among the land records of said 
District in Liber 4354, at folio 21. In consideration of said 
conveyance there was paid to defendant Catherine D. ^Ic- 
Grew $7,000, which amount plaintiff alleges belonged solely 
to defendant John L. McGrew. On the said date of April 
1, 1920, the said Georgella Forbes also executed a deed of 
trust to Claud Livingston and Arthur C. Israel, Trustees, 
securing defendant Catherine I). McGrew $5,500, said deed 
of trust being recorded April 7, 1920 among the land rec¬ 
ords of said District in Liber 4354, at folio 22; and, to wit, 
betw'een April 1, 1920 and June 24, 1924, the said amount 
of $5,500 was also paid to defendant Catherine 1). Mc¬ 
Grew, together with interest thereon, all of which, plaintiff 
alleges, was the property in its entirety of defendant John 
L. McGrew. That on the aforesaid date of, to wit, June 
24, 1924, the said Claud Livingston and Arthur C. Israel, 
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Trustees, executed a release discharging said deed of trust, 
said instrument being recorded July 2, 1924, among the 
land records of said District in Liber 5278, at folio 168. 

(21) Plaintiff alleges that as a result of the aforesaid 
transfers of property, deeds, deeds of trust, and payments, 
defendant Catherine D. McGrew, without paying or deliver¬ 
ing any consideration therefor whatsoever, and prejudi¬ 
cially to the rights of the creditors of defendant John L. 
McGrew, came into possession, to wit, between January 24, 

1919 and June 24, 1924, of the following amounts: 
10 $5,500; $7,000, and $5,500, all as hereinbefore set 

out, making an aggregate amount of $18,000, all of 
which plaintiff alleges was the sole property of defendant 
John L. McGrew, and which defendant Catherine D. Mc¬ 
Grew, in ])ursuance, of the aforesaid conspiracy, held in 
her name for the express purpose, and with the result, of 
rendering defendant John L. McGrew insolvent, and pre¬ 
venting plaintiff enforcing payment of the aforesaid in¬ 
debtedness. 

(22) Plaintiff further alleges that on, to wit, April 30, 
1920, while plaintiff’s aforesaid suit was pending against 
him, defendant John L. McGrew, still conspiring with de¬ 
fendant Catherine D. McGrew to delay, hinder and defraud 
his creditors, and to evade payment of his aforesaid indebt¬ 
edness to plaintiff, ])urchased from Edmund Joseph Bren¬ 
nan, et ux., by and in the name of defendant Catherine D. 
McGrew, premises known as No. 3168 Eighteenth Street, 
N. W., in said District, by deed dated April 30, 1920, re¬ 
corded among the land records of said District on May 3, 
1920, in Liber 4366, at folio 114. That there was paid by 
defendant Catherine D. McGrew, at the request of defend¬ 
ant John L. McGrew, as cash consideration for said con¬ 
veyance, $5,000, all of which plaintiff alleges was the ex¬ 
clusive property of defendant John L. ^IcGrew and was 
realized from the transactions hereinbefore set out and 
from salary of defendant John L. McGrew, as will hereafter 
appear; that defendant Catherine D. McGrew, at the re¬ 
quest of defendant John L. McGrew, also assumed pay¬ 
ment of an encumbrance of $4,000 with interest thereon, 
evidenced by deed of trust by Henry C. Finkel to B. Francis 
Saul and J. Wriley Jacobs, Trustees, securing Thomas E. 

2^797a 
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Allen $4,000, dated January 22, 1018, and recorded among 
the land records of said District on January 24, 1918 in 
Liber 4037, at folio 431; that defendant Catherine D. Mc- 
Grew, also, at the request of defendant John L. Mc- 
11 Grew, on, to wit, May 1, 1920, executed a deed of 
trust to William S. Phillips and James H. Holmes, 
Trustees, to secure said Edmund Joseph Brennan ]kayment 
of $2,000 with interest thereon, said deed of trust being 
dated May 1, 1920, and recorded on May 3, 1920 among the 
land records of said District in Liber 4366, at folio 115. 
That defendant Catherine D. McGrew, at the request of 
defendant Jolin L. McGrew, on, to wit, Eehruary 10, 1921, 
executed a deed of trust to Edward W. Whitside and Har¬ 
vey T. AVinfield, Trustees of the Home Building Association 
of said District, to secure Bichard E. Claughton, Treasurer 
of said Association, $6,000, said deed of trust being dated 
February 10, 1921 and recorded among the land records of 
said District on February 14, 1921, in Liber 4500, at folio 
69. That the aforesaid deeds of trust were released as 
follows: 

To wit, between April 30, 1920 and February 28, 1921, 
the $4,000 secured by deed of trust in Liber 4037, at folio 
341, was j)aid by defendant Catherine D. McGrew, together 
with interest thereon, out of money which plaintiff alleges 
was in its entirety the property of the defendant John L. 
McGrew, and, to wit, on February 28, 1921, the said deed 
of trust was duly released by instrument dated as of the 
last named date, and recorded among the land records of 
said District on ^larch 7, 1921 in Liber 4472, at folio 184. 

To wit, between May 1, 1920 and February 25, 1921, the 
$2,000 secured by deed of trust in Liber 4366, at folio 115, 
was paid by defendant Catherine D. McGrew, together with 
interest thereon, out of money which plaintiff alleges was 
also the property in its entirety of defendant John L. Mc¬ 
Grew, and, to wit, on February 25, 1921, the said deed of 
trust was duly released by instrument bearing said last 
named date, and recorded among the land records of said 
District on February 26, 1921 in Liber 4477, at folio 349. 

To wit between February 10, 1921 and January 16, 1926, 
the $6,000 secured by deed of trust in Liber 4500, at folio 
69, was paid by defendant Catherine D. McGrew, together 
with interest thereon, out of money which plaintiff alleges 
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was in its entirety also the i)roperty of defendant John L. 
McGrew, and to wit, on January 16, 1926. the said deed of 
trust was duly released by instrument bearing said last 
named date, and received for record on January 21, 1926, 
in the Office of the Recorder of Deeds of said Dis¬ 
trict. 

12 (23) PlaintifT further alleges that defendant John 
L. McGrew, still conspiring with defendant Cather¬ 
ine D. McGrew to conceal his assets and property with in¬ 
tent to defraud plaintiff, on, to wit, March 31, 1920, while 
l>laintift’’s suit as aforesaid was pending against him, 
rented, by and in the name of defendant Catherine D. Mc¬ 
Grew, a safety deposit box of the American Security and 
Trust Company of Washington, D. C., said box being No. 
6823 in the vaults of said Company, and the said defendant 
Catherine D. McGrew, at the request of defendant John L. 
McGrew, on said date, entered into a written contract with 
said company, in her name, for the rental of said box, which 
said contract expressly gave to defendant John L. McGrew 
access to said box and control over its contents. That the 
said safety deposit box is still rented in the name of de¬ 
fendant Catherine D. McGrew, and that defendant John 
L. McGrew, under and pursuant to said contract, is still 
authorized to have access to and control over the contents 
of said box. 

Plaintiff is informed and believes, and therefore avers, 
that the said box contains moneys, stocks, bonds, notes, 
mortgages, and other securities and evidences of indebted¬ 
ness and things of value, which plaintiff alleges are the 
property of defendant John L. McGrew and were pur¬ 
chased by and in the name of defendant Catherine D. Mc¬ 
Grew, and otherwise acquired, and were and are received 
and held by and in the name of defendant Catherine D. 
McGrew for the express purpose of defrauding plaintiff 
and preventing plaintiff enforcing the liability incurred 
by defendant John L. McGrew as aforesaid. 

(24) Plaintiff alleges further that defendant John L. 
McGrew, still confederating and conspiring with defend¬ 
ant Catherine D. McGrew to conceal his assets and prop¬ 
erty from his creditors, on, to wit, November 14, 

13 1922, purchased from Stanley Horner, Washington, 
D. C., at a price of $1,415.28, and by and in the name 
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of defeiidaiil Callieriiie D. McGrew, a new Buick sedan 
automobile, Model 1923, No. 23-38, Manufacturer’s No. 
904447, Motor No. 927459, which said automobile ^was con- 
veved to said Catherine D. McGrew bv conditional bill of 
sale dated November 14, 1922, recorded on January 8, 
1923, in Liber 4802, at folio 409, in the office of the Recorder 
of Deeds of said District. That at the request of defendant 
John L. McGrew, in payment of said purchase price there 
was delivered by defendant Catherine D. McGrew to said 
Stanley Horner, on, to wit, November 14, 1922, $1,008.00 in 
cash, all of which plaintitf alleges was the exclusive prop¬ 
erty of defendant John L. McGrew, and eight notes for 
$50.91 each and interest, executed by defendant Catherine 
D. McGrew at the request of defendant John L. McGrew. 
That said notes with interest, to wit, subsequent to Novem¬ 
ber 14, 1922, were paid in cash, all of which amounts in 
their entirety plaintilY alleges were the property of de¬ 
fendant John L. ^IcGrew. And plaintiff alleges that said 
automobile, which bears District of Columbia license No. 
2694 for the year 1926, was purchased as aforesaid by and 
in the name of defendant Catherine D. McGrew, and is now 
held in the name of the said defendant, for the express pur¬ 
pose of defrauding plaintitf and preventing her enforcing 
payment of said judgment. 

(25) Defendant John L. McGrew is an employe of the 
United States Government in the Bureau of Internal Reve¬ 


nue, and plaintitf is informed and believes, and therefore 
avers, that the said defendant, during the year 1921, re¬ 
ceived a salary of $4,000 a year, and has at all times since 
1921 received not less than that salary annually, and now 
receives, and for some years last past has received, a sal¬ 
ary of $4,800 a year, paid to him in semi-monthly payments 
of $200 each; that as a result of said employment 
14 said defendant has received from 1921 to the time 


of tiling this Bill, an amount in excess of $20,000. 
And plaintiff alleges that the said defendant, still conspir¬ 
ing with defendant Catherine D. ^IcGrew to conceal his 
assets and property with intent to defraud plaintitf, has 
transferred all of his moneys, salary, income and assets, 
upon receipt of same, to defendant Catherine D. McGrew, 
and so continues to do, for the express purpose of render- 
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iiig himself insolvent, and to prevent plaintiff enforcing 
payment of the aforesaid judgment. 

(26) Plaintiff alleges that through and by means of the 
combination and conspiracy aforesaid of defendants so as 
aforesaid conceived and formed by them, and hitherto 
and now continuing, plaintiff’ is hindered, delayed and de¬ 
frauded in respect of collecting her judgment aforesaid, and 
she has, after diligent search and inquiry, been unable to 
discover any property of any kind in the District of Colum¬ 
bia, or elsewhere, owned by defendant John L. McGrew 
in his own name out of which the aforesaid judgment could 
be collected, or any property other than the aforesaid prem¬ 
ises No. 3168 Eighteenth Street, N. W., the aforesaid per¬ 
sonal property in the aforesaid safe deposit box, and the 
aforesaid automobile all conveyed and transferred to de¬ 
fendant Catherine D. McGrew, but in fact the property of 
defendant John L. McGrew, as hereinbefore set out. And 
plaintiff avers, upon advice of counsel, that upon the exe¬ 
cution issuing as aforesaid upon the said judgment and its 
return by the United States Marshal “nulla bona,” she 
thereby obtained a lien upon the real and personal estate 
of the defendant John L. McGrew, and that in law and in 
equity she has a lien upon the aforesaid property. 

(27) Plaintiff is advised by counsel, and upon such advice 
avers, that pending the determination of this cause it is 
necessary, in order that the status quo may be maintained, 

that a Receiver be appointed for the aforesaid prop- 
15 orty, and inasmuch as defendants are in occupation 

and possession of premises No. 3168 Eighteenth 
Street, N. W., and further inasmuch as taxes and insurance 
must be promptly paid, plaintiff avers that unless a Re¬ 
ceiver is appointed to collect from defendant John L. Mc¬ 
Grew reasonable rent for the use and occupation of the said 
property and apply the same to the aforesaid obligations, 
her aforesaid judgment will be seriously endangered 


thereby. 

(28) Plaintiff further avers, on advice of counsel, that 
owing to the fact that defendant John L. McGrew is an 
employe of the United States Government, his salary can¬ 
not be reached through the ordinary processes of law, and 
unless a Receiver is appointed as aforesaid, to whom the 
said defendant shall be required by order of this Court to 
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pay over his salary monthly in exc ess of $100, as received, 
plaintiff will be without remedy to reach the salary of said 
defendant, so transferred as aforesaid to defendant Cath¬ 
erine D. McGrew, and her judgment will be seriously en¬ 
dangered thereby. 

(29) Plaintiff is advised by counsel, and upon such ad¬ 
vice avers, that she is entitled to have the legal title to 
premises No. 3168 Eighteenth Street, N. W.; to the said 
automobile; and to the personal property in the aforesaid 
safety deposit box, declared to be held in trust by de¬ 
fendant Catherine D. McGrew for the benefit of defendant 
John L. McGrew, and to have the aforesaid real and per¬ 
sonal property sold by a Trustee or Trustees to be ap¬ 
pointed in this cause, for the purpose of satisfying the 
aforesaid judgment and the costs of this proceeding, and 
counsel’s fees. 

(30) Plaintiff is without any complete and adequate rem¬ 
edy at law. 

16 Wherefore, the premises considered, plaintiff 
prays: 

First, That a rule to show cause be granted against the 
defendants John L. McGrew and Catherine D. McGrew re¬ 
quiring each of them to show cause, if any they have, why a 
receiver should not be appointed pendente lite for the prop¬ 
erty described in paragraph 26 of this bill, and to collect 
from the defendant John L. McGrew monthly his salary 
in excess of $100, to wit, $300 a month, as the same is re¬ 
ceived bv him. 

Second. That a receiver of the property described in 
paragraph 26 of this bill, and to collect monthly from de¬ 
fendant John L. ^IcGrew his salary in excess of $100, to wit, 
$300 a month, as the same is reecived by him, be appointed 
pendente lite. 

Third. That defendant Catherine D. McGrew be held 
to be a trustee under deed from Edmund Joseph Brennan 
and wife to said Catherine D. McGrew, dated April 30, 
1920 and recorded among the land records of the said Dis¬ 
trict on May 3, 1920 in Liber 4366, at folio 114, holding the 
legal title to premises No. 3168 Eighteenth Street, N. W., in 
trust for the benefit of defendant John L. McGrew. 

Fourth. That defendant Catherine D. McGrew be held 
to be a trustee under the sale to her by Stanley Horner, on 



JOHN L. MO GREW ET AL. VS. OLIVE 8. MC GREW. l.J 

November 14, 1922, of a Buick sedan automobile. Model 
1923, No. 23-38, Manufacturer’s No. 904447, Motor No. 
927459, holding the legal title to said car in trust for the 
benefit of defendant John L. McGrew. 

Fifth, That defendant Catherine D. McGrew be held to 
be a trustee of the moneys, stocks, bonds, notes, mortgages 
and other securities and evidences of indebtedness, and 
things of value, now in Safety Deposit Box No. 6823 in the 
vaults of the American Security and Trust Company of 
Washington, D. C., holding the legal title to the 
17 said personal property in trust for the benefit of 
defendant John L. McGrew. 

Sixth, That the interest of defendant John L. McGrew 
in the aforesaid real and personal property herein par¬ 
ticularly described, be sold by a Trustee or Trustees to be 
appointed by the Court, and the proceeds thereof, and the 
hereinbefore described funds to be collected by a Receiver, 
applied to the payment and satisfaction of the costs of this 
proceeding, counsel’s fees, and the judgment referred to 
and described in the bill, and that pending the sale of the 
said property, the receivership of the said property be con¬ 
tinued and until such further time as may be necessary to 
carry out the purposes of this bill. 

Seventh, That defendant John L. McGrew be required, 
by process of this Court, to pay to a Receiver to be ap¬ 
pointed by this Court, his monthly salary in excess of $100, 
as reecived by him, to wit, $300 a month as the same is re¬ 
ceived by him. 

Eighth, That she may have such other and further relief, 
both general and special, as the nature of her case may re¬ 
quire, and to equity seems meet and proper, to which end 
she prays for process of subpoena against the defendants 
who are the persons named as such in the caption of this 
bill, which is made a part hereof, requiring them to appear 
and answer the exigencies thereof. 

OLIVE S. McGREW. 

OLIVE B. LACY, 

Attorney for Plaintiff. 

District of Columbia, ss: 

I do solemnly swear that I have read the foregoing Bill 
by me subscribed and know the contents thereof; that the 
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facts therein stated as of my own •)ersonal knowledge are 
true and those stated as upon information and belief I 
verily believe to be true. 

OLIVE S. McGREW. 

0 

18 Subscribed and sworn to before me this second day 
of November, A. D. 1926. 

[notarial SEAL.] GRACE SHROPSHIRE, 

Notary Public, D'. C. 

My commission expires Oct. 9, 1927. 

19 Filed Nov. 3, 1926. 

[Short Copy of Costs,] 

Clerk’s Office, Supreme Court of the District of Columbia. 

At Law. 

No. 65117. 

Olive S. McGrew, Plaintiff, 


vs. 

John L. McGrew, Defendant. 

1921, March 30 Judgment for plaintiff for. $7,629.75 

with interest on 240.00 from Febry 15,1918. 

“ “ on 240.00 “ Aug 15,1918. 

“ “ on 7149.75 “ Febry 15, 1919. 

Cost of Protest. 

Costs of Suit. 46.50 

“ add’l to Satisfy. .40 

Less credit of $— paid. 

1923, Jany 2, Fi. Fa., issued. 

“ “ returned Nulla bona. 

$— of said costs due Clerk. 

Test I 

[SEAL.] FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

AssH Clerk. 


Oct. 28, 1926. 
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20 Joint and Several Answer of John L. McGrew a/nd. 

Catherine D. McGrew. 

Filed Nov. 19, 1926. 

• ••*••• 

These defendants, .iointly and severally, reserving to 
themselv’es and each of them, all, and all manner of benefit 
by way of exception or otherwise, to the many errors, un¬ 
certainties and insufficiencies in said Bill of Complaint con¬ 
tained, and expressly reserving the same as though they 
had moved to dismiss said bill, for answer thereto, or to 
so much thereof as they are advised it is necessary or 
material for them to make answer unto, answering say: 

1. They admit the averments of paragraph 1 of said bill. 

2. They admit the averments of paragraph 2 of said bill. 

3. 4, and 5. For the purposes of this case they admit the 
averments of paragraphs 3, 4 and 5 of said bill. 

6. Answering i)aragraph six of said bill these defendants 
say that the notes therein referred to are the notes upon 
which the said plaintiff obtained judgment against the said 
defendant John L. ^IcGrew, as set forth in paragraph 3 of 
said bill, and said notes were secured by deed of trust on 
the said lands in Fauquier County, Virginia, referred to in 
said 6th paragraph, and that the defendant John L. Mc¬ 
Grew at that time believed himself to be solvent because 
the security for the payment of said notes was deemed to 
be ample and sufficient. 

7. Answering the 7th paragraph of said bill these de¬ 
fendants say that on to-wit the 15th day of January, 1923, 
the said plaintiff filed against these defendants in this 

court a certain bill in equity. No. 41,397, wherein it 
20% was alleged, inter alia, that the said defendant Cath¬ 
erine D. McGrew was the holder of record of a cer¬ 
tain interest in and to Lot numbered 191 in Charlotte 
Dailey’s Subdivision of parts of Mi. Pleasant and Pleasant 
Plains, as recorded in Liber County No. 20, folio 28 in the 
Office of the Surveyor of the District of Columbia, the said 
land and premises being otherwise known as No. 1680 
Irving Street, N. W. in the City of Washington, in said 
District, and Lot No. 58 in Harry T. Jones Subdivision of 
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Ingleside, Block 18, in Walbridg(‘\s Subdivision of Ingle- 
side, as per plat of Jones Subdivision, Liber County No. 
20, folio 74, in the Office of the Surveyor of the District of 
Columbia, the Said land and premises being otherwise 
known as No. 3168 18th Street, X. W., in the City of Wash¬ 
ington, and that said defendant Catherine D. McGrew held 
and had whatever interest she may have, appear to have 
or claim in the said pieces or parcels of land and premises, 
and each of them, for the benefit of the defendant John L. 
McGrew, who is in equity the real owner thereof; and that 
the said interests and each of them were in equity subject 
to be sold and the proceeds thereof applied to the payment 
and satisfaction of the judgment held by said plaintiff 
against the defendant John L. McGrew. 

That these defendants filed their answers to said bill, 
wherein it was alleged, among other things, that the said 
John L. McGrew had no interest whatever in said parcels 
of land, or either of them; admitted that the defendant 
Catherine D. McGrew was the owner of record of said 
pro])erty 3168 18th Stret, X. W.. subject to an indebtedness 
of approximately $3,600, secured by deed of trust thereon, 
and asserted her ownership thereof; and denied that she 
was the owner of record of ])remises 1680 Irving Street, 
Northwest. 

Thereafter, on, to-wit the 12th day of November, 1924, 
the said cause came on for final hearing and at said 
21 hearing the said plaintiff offered testimony respect¬ 
ing all of the transactions referred to in the bill of 
complaint herein, seeking to establish the fact that the said 
hereinbefore referred to pieces and parcels of land were 
the property of the said John L. McGrew. Thereafter, on, 
to-wit, the 12th day of November, 1924, there was passed 
in said cause a decree dismissing said bill of complaint, 
with costs. From said decree the said plaintiff noted and 
prosecuted an appeal to the Court of Appeals of this Dis¬ 
trict, and upon a hearing of said cause in the Court of Ap¬ 
peals the said decree dismissing said bill of complaint was 
affirmed. These defendants in further answer to said bill 
say that the said matters and things set forth in said bill, 
in so far as they relate to the said pieces or parcels of real 
estate sought by said bill to be subjected to the payment of 
said judgment are res adjudicata. 
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8. For the purposes of this case they admit the averments 
of paragraph 8 of said bill. 

9. For answer to the 9th paragraph of said bill these 
defendants deny that, on to-wit the 3d day of January, 
1917, or at any other time, they entered into any conspir¬ 
acy whatsoever for the pur])oses as set forth in said para¬ 
graph. They have no knowledge of what exhaustive or 
prolonged search and inquiry was or has been made by the 
said plaintiff to find any assets or pro])erty of the defend¬ 
ant John L. McGrew, which could be levied upon to satisfy 
the aforesaid judgment, or what difficulty, if any, was at¬ 
tendant thereon, but they state in further answer to said 
paragraph that all of the matters and things set forth in 
said bill of complaint were matters of record and at all 
times readily accessible to the said plaintiff had she sought 
to make any inquiry with respect thereto. 

10. For the purposes of this case they admit the aver¬ 
ments of paragraph 10 of said bill. 

11. Answering the 11th paragraph of said bill, 
22 these defendants say they admit that on January 3, 
1917, on which day it is alleged in the 9th paragraph 
of said bill these defendants entered into the conspiracy 
therein set forth, they became husband and wife. They 
deny, however, that at the time of said marriage the de¬ 
fendant Catherine D. McGrew had no separate estate. 

12. For the purposes of this case they admit the aver¬ 
ments of paragraph 12 of said bill. Further answering 
said paragraph these defendants say that said exchange 
was made subject to the deed of trust on said lands in Fau¬ 
quier County, Va., securing the payment of said notes held 
by said plaintiff. 

13. For the purposes of this case they admit the aver¬ 
ments of paragraph 13 of said bill, excey)t the allegation 
therein contained that the conveyance therein referred to 
was made for the express purpose of defrauding plaintiff 
and preventing her enforcing payment of the aforesaid in¬ 
debtedness, which averment tliev denv. Thev deny that 
said Lee Brown held title to said ])roperty for the sole 
benefit of said John L. McGrew. Further answering said 
paragraph, these defendants say that at the time the afore¬ 
said exchange of properties was made there was not any 
default, either as to principal or interest, on the part of 
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the defendant John L. McGrew, respecting the notes held 
by said plaintiff. 

14. For the ]nirposes of this case they admit the convey¬ 
ances of property referred to in the 14th paragraph of said 
bill, but thev denv that said convevances were without 
valid consideration and thev denv that thev were made for 
the express purpose of defrauding plaintiff and preventing 
her enforcing any liability on the part of the defendant 
John L. McGrew, respecting the aforesaid notes. 

15. For the purposes of this case they admit the aver¬ 
ments of paragraph 15 of said bill. 

23 16. They deny the averments of paragraph 16 of 

said bill. 

17. They admit the eonveyanees referred to in paragraph 
17 of said bill, but thev denv each and everv of the other 
averments therein contained. 

18. For the purposes of this ease they admit the aver¬ 
ments of paragra])h 18 of said bill. 

19. They admit the release referred to in paragraph 19 
of said bill, but thev denv each and everv of the other al- 
legations in said paragraph contained. 

20. For the purposes of this case they admit the convey¬ 
ances referred to in ]:)aragraph 20 of said bill, but they deny 
that the defendant John L. ^IcGrew joined in the convey¬ 
ance to said Forbes, and thev denv each and everv of the 
other averments in said paragraph. 

21. They deny each and every of the averments of ])ara- 
graph 21 of said bill. 


22. They deny each and every of the averments of jjara- 
grajd! 22 of said bill. 

23. Thy deny each and every of the averments of i)ara- 
graidi 23 of said l)ill. Further answering said paragraph 
these defendants say that the said Catherine D. McGrew, 
in her own right and in her own behalf, rented said safe 
de|)osit box as and for her own, and that under arrange¬ 
ment with the said American Security & Trust Company 
she designated tln‘ defendant John L. McGrew as deputy 
to have access to said box, until such authority be revoked 
by her by notice in writing to said Company. hTirther an¬ 
swering said i)aragraph, these defendants say that hereto¬ 
fore, to-wit, on the Sth day of February, 1923, the. said 
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plaintiff in said suit at law, No. 65,117, caused to be issued 
certain writs of attachment upon the judgment en- 
24 tered in said cause directed to the United States 
Marshal for said District, commanding him to attach 
the goods, chattels and credits of the defendant John L. 
McGrew and that the property and credits of said defend¬ 
ant John L. McGrew were sought to be reached in the 
hands of the said American Security & Trust Company by 
serving a copy of said writ of attachment upon said Trust 
Company, all of which wdll more fully appear by reference 
to said attachment proceedings in said suit at law, which 
are hereby referred to and made a part of this answer, and 
which said attachment is still in full force and effect. 


24. They deny each and every of the allegations of para¬ 
graph 24 of said bill. 

25. P^or the purposes of this case they admit the aver¬ 
ments of paragraph 25 in so far as they relate to the em¬ 
ployment of the defendant John L. McGrew by the United 
States Government and the salary by him as such employee, 
but they deny each and every of the other allegations in 
said paragraph contained. 

26. They deny each and every of the averments of i)ara- 
graph 26 of said bill. 

27. Answer the 27th paragraph of said bill these defend¬ 
ants admit tliat they occupy premises No. 3168 18th Street 
as tlieir Iiome. Tliey say, however, that the taxes and in¬ 
surance are ])romptly ])aid by the defendant Catherine I). 
McGrew, the owner of said property. They deny each and 
every of the otlier averments of said paragraph. 

28. Tliey admit that the salary of the said John L. Mc¬ 
Grew is not sul)ject to attachment or other process in the 
hands of the United States, but they deny the power of 
this court to require tlie defendant to pay over the amount 

of his salary in excess of $100, or the jurisdiction of 
25 this court to deal in this proceeding in any manner 
with the salary of said defendant. 

29. They deny each and every of the averments of para- 
graph 29 of said bill. 

30. They deny the averments of i)aragTaph 30 of said 
bill. 


31. P"urther answering said bill of complaint these de¬ 
fendants sav that heretofore, to-wit, on the 15th dav of 
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January, 1923, the said plaintiff filed in this court against 
these defendants a certain bill in equity numbered 41,397, 
wherein she set up, among other things, the fact that she 
was the holder of the judgment against the defendant John 
L. McGrew referred to in the bill of complaint herein, and 
wherein she claimed that the said Catherine D. McGrew 
was the holder of record of the legal title to Lot No. 191 
in Charlotte Dailey’s Subdivision of parts of Mt. Pleas¬ 
ant and Pleasant Plains as recorded in Liber County No. 
20, folio 28, in the office of the Surveyor of the District of 
Columbia, being otherwise known as premises No. 1680 Irv¬ 
ing Street, N. W., in the City of Washington, in said Dis¬ 
trict, and Lot No. 58 in Harry T. Jones Subdivision of 
Ingleside, Block 18, in Walbridge’s Subdivision of Ingle- 
side, as per plat in Jones Subdivision, Liber County No. 20, 
folio 74, in the office of the Surveyor of said District, being 
otherwise known as premises No. 3168 18th Street, N. W., 
in the City of Washington, and that although the holder 
of record of said property the said Catherine D. McGrew 
was in fact not the owner of said property but the same 
belonged to the defendant John L. McGrew, who was the 
real owner thereof. That in and by said bill in equity the 
said plaintiff sought to have it determined that the said 
John L. McGrew was in law the owner of said properties 
and to have the same decreed to be subject to the pay- 
26 ment and satisfaction of said judgment held by said 
plaintiff, and that in that ])ehalf and to that end the 
same, and each of them, be sold and the proceeds thereof 
applied accordingly. That thereafter in said cause the said 
defendants answered said bill denying that said John L. 
!McGrew had any interest whatever in and to said pieces 
or parcels of land; and that the said Catherine 1). McGrew 
was the owner of record of premises 1680 Irving Street, 
N. W.; but admitting that she was the owner of record of 
said pro])erty 3168 18th Street, N. W., subject to an indebt¬ 
edness of approximately $3,600, secured by deed of trust 
thereon, and asserting her sole and exclusive ownership 
thereof. Thereafter the said cause came on for final hear¬ 
ing, and on, to-wit, the 12th day of November, 1924, a de¬ 
cree was passed in said cause dismissing said bill. From 
said decree the said plaintiff’ noted and prosecuted an aji- 
peal to the Court of Appeals of this District and upon a 
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liearing in said court tlio said decree dismissing said bill 
was affirmed. All of which will more fully and at large 
appear by reference to said equity proceedings in said 
cause No. 41397, which are hereby referred to and made a 
part of this answer. And these defendants say they are 
advised by counsel that the matters and things contained in 
the bill of complaint herein, in so far as they relate to said 
pieces or parcels of land are res adjudicata. 

Further these defendants are advised, and therefore 
aver, that any cause of action which the said plaintiff may 
have by reason of the conspiracy alleged to have been en¬ 
tered into by and between these defendants on the 3d day 
of January, 1917, did not accrue within three years next 
preceding the filing of the bill in this cause, and is, there¬ 
fore, barred by the Statute of Limitations. 

27 Further answering said bill these defendants say 
they are advised by counsel that said bill on its face 
shows that said plaintiff has been guilty of such gross 
laches, unexplained in said bill, as to disentitle her to any 
relief sought in and by her said bill of complaint herein. 

Further answering said bill these defendants are advised 
by counsel that the said plaintiff, in so far as the matters 
and things set forth in said bill of complaint are con¬ 
cerned, has a full, complete and adequate remedy at law. 

And having fully answered these defendants pray that 
the Rule to Show Cause heretofore issued herein be dis¬ 
missed and that the said bill of complaint be dismissed. 

JOHN L. McGREW. 
CATHERINE D. McGREW. 

MINOR, GATLEY & ROWLAND, 

By ARTHUR P. DRURY, 

Attorneys for Defendants. 

District of Columbia, ss : 

John L. McGrew and Catherine D. McGrew, being first 
duly sworn according to law, upon oath depose and say: 
We have read the foregoing and annexed answer by us 
subscribed and know the contents thereof; the matters and 
things therein stated as of our personal knowledge are true 
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and those stated upon information and belief we believe 
to be true. 

JOHN L. McGREW. 

CATHERINE D. McGREW. 

Subscribed and sworn to before me this 18th day of 
November, 1926. 

[notarial seal.] NEENAH LAUB, 

Notary PuhliCy D. C. 

28 Decree. 

Filed Apr. 20,1928. 

• •••••• 

This cause came on for hearing in open Court, in the Oc¬ 
tober Term, and after due consideration thereof and the 
testimony adduced, it is, by tlie Court, this 20 day of April, 
A. D. 1928, adjudged, ordered and decreed, as follows: 

First. That, as a finding of fact, the defendant Cath¬ 
erine D. !McGrew, be, and slie hereby is, declared to be a 
Trustee of the contents of Safety Deposit Box No. 6823 in 
the vaults of the American Security and Trust Company 
of Washington, D. C., and to hold the legal title to the con¬ 
tents of the said box in trust for the benefit of the defend¬ 
ant John L. McGrew, as his interest in the contents of said 
box may appear; and the said defendant John L. McGrew 
is hereby declared to be the equitable owner of any and all 
of the contents of said box so as aforesaid held by the de¬ 
fendant Catherine D. McGrew, and his equitable interest 
therein, as the same may appear, is hereby declared to be 
subject to the lien of the plaintiff’s judgment, described 
in the plaintiff’s Bill of Complaint herein. 

Second. That, as a finding of fact, the defendant Cath¬ 
erine D. McGrew be, and she hereby is, declared to be a 
Trustee under the sale to her by Stanley Horner, on No¬ 
vember 14, 1922, of a Buick Sedan automobile. Model 1923, 
No. 23-38, Manufacturer’s No. 904447, Motor No. 927459, 
and to hold the legal title to the said automobile in trust 
for the benefit of the defendant John L. McGrew; and the 
said defendant John L. McGrew is hereby declared to be 
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the equitable owner of the said automobile, and his equita¬ 
ble interest therein is hereby declared to be subject 

29 to the lien of the plaintiff’s said judgment. 

Third. That, as a linding of fact, the defendant 
Catherine D. McGrew, be, and hereby is, declared to be a 
Trustee under the deed from Edmund Joseph' Brennan \ 
and wife, dated April 30, 1920, and recorded among the ' 
land records of the District of Columbia on May 3, 1920, 
in Liber 4366, at folio 114, conveying to her the property 
known as premises No. 3168 Eighteenth Street, Northwest, 
in said District, and to hold the legal title to said property \ 
in trust for the benefit of the defendant John L. McGrew, 
and the defendant John L. McGrew is hereby declared to be 
the equitable owner of said ])roperty; but the relief prayed » 
for in said Bill of Complaint, as to this property, is denied 
on the ground that the question presented has been already 
litigated between the ])arties to this cause and is res judi¬ 
cata. 

Fourth. That the defendant John L. McGrew be, and 
he hereby is, directed and required to pay and deliver to 
the Receiver hereinafter named and ai)pointed, each and 
every month, until the further order of this Court, the 
salary received by him as an employe of the United States 
Government, whatever it may be, in excess of One Hundred 
Dollars ($100.00), each month, when and as said salary 
is received by him. 

Fifth. That Olive B. Lacy is hereby appointed Receiver 
in this cause, with full power and authority to demand, 
collect and receive from the defendant John L. McGrew, 
each and every month, until the further order of this Court, 
the salary received by him as an employe of the United 
States Government, whatever it may be, in excess of One 
Hundred Dollars ($100.00) each month, when and as said 
salary is received by the said John L. McGrew; that the 
said Receiver is hereby authorized and empowered 

30 to open the safety deposit box hereinbefore described, 
in the vaults of said American Security and Trust 

Company, and is hereby directed to report the contents 
thereof to the Court, with authority to ask for leave to sell 
any or all of the contents of said box standing in the name 
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of either of the said defendants, or otherwise held by the 
defendant Catherine D. McGrew for the benefit of the de¬ 
fendant John L. McGrew, and to apply the proceeds of such 
sale as hereinafter provided; that the said Receiver is also 
hereby authorized and empowered to take over and sell the 
automobile hereinbefore described, and to apply the pro¬ 
ceeds of such sale as hereinafter provided; and the said 
defendants are hereby directed and required to turn over 
to the said Receiver the aforesaid automobile, forthwith. 
That all funds coming into the hands of the said Receiver 
are hereby ordered to be applied toward the satisfaction of 
the aforesaid judgment, at law Xo. 65117, until said judg¬ 
ment shall be fully paid, together with the taxed costs of this 
cause, which are hereby assessed against the defendant 
John L. McGrew; the said Olive B. Lacy to give an under¬ 
taking in the penalty of One Thousand Dollars, ($1,000), 
with surety to be approved by the Court, conditioned for the 
faithful performance of her duties as such receiver. 

Bv the Court: 

WILLIAM HITZ, 

Justice. 

Appeal noted in open court this 20th day of April 1928. 
Cost bond fixed at $100—supersedeas bond—$5,000. 

W. H. 

Cross appeal noted by plaintiff as to the decree affecting 
the real estate mentioned in the bill. 

W. H. 

J1 Memoranda. 

April 25, 1928.—Undertaking on appeal (defendants) 
$5,000 approved and filed. 

May 9, 1928.—Defendants’ statement of evidence and 
notice filed. 

Assignments of Error. 

Filed May 9, 1928. 

*«*•••• 

1. The Court erred in declaring the defendant Catherine 
D. McGrew to be trustee of the contents of the safety de- 
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posit box No. 6823 in the American Security and Trust 
Company. 

2. The Court erred in declaring that the defendant Cath¬ 
erine D. McGrew holds the legal title to the contents of 
said box in trust for the defendant John L. McGrew. 

3. The Court erred in holding the defendant John L. Mc¬ 
Grew to be the equitable owner of the contents of said box 
and declaring the same to be subject to the lien of the 
plaintiff’s judgment. 

4. The Court erred in not holding that plaintiff had a 
complete and adequate remedy at law with respect to said 
box and contents. 

5. The Court erred in holding that the defendant Cath¬ 
erine D. McGrew is a trustee under the sale to her by Stan¬ 
ley Horner, Inc., of the automobile described in the bill of 
complaint, and that she holds legal title thereto in trust for 
the benefit of the defendant John L. McGrew; and in hold¬ 
ing that the defendant John L. McGrew is the equi- 

32 table owner of said automobile, and declaring such 
equitable interest therein subject to the lien of plain¬ 
tiff’s judgment. 

6. The Court erred in holding that the defendant Cath¬ 
erine D. McGrew holds title to the premises 3168 Eighteenth 
Street, Northwest, as trustee for the benefit of the defend¬ 
ant John L. McGrew, and that he is the equitable owner 
thereof. 

7. The Court erred in directing and requiring the de¬ 
fendant John L. McGrew to pay over to a Receiver each 
and every month until the further order of this Court, the 
salary received by him as an employee of the United States 
Government, in excess of One Hundred Dollars ($100.00) 
each month, when and as received by him. 

8. The Court erred in appointing a Receiver and in con¬ 
ferring upon said Receiver the powers and authority 
sought to be conferred in and by its decree. 

9. The Court erred in not dismissing plaintiff’s bill. 

^IINOR, GATLEY & DRURY, 

Attorneys for Defendants. 

Received copy of the above Assignments of Error this 
8 day of May, 1928. 

OLIVE B. LACY, 
Attorney for Plaintiff, 
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Designation of Record, 
Filed May i), 1928. 


The Clerk will prepare transcrij)t of the record on appeal 
in the above entitled cause, and include therein the follow¬ 
ing: 

1. Bill of Complaint and p]xhibits. 

2. Answers of Defendants. 

33 3. Final Decree of Aj)ril 20, 1928. 

4. Memorandum Bond on Appeal, approved and 

filed. 

5. Assignments of Plrror. 

6. This Designation. 

MINOR, GATLEY & DRURY, 

Attorneifs for Defendants, 

Received copv of the above Designation this 8 dav of 
^^av, 1928. 

OLIVE B. LACY, 

At tome If for Plaintiff, 

Memorandum, 

June 27, 1928.—Defendants’ Statement of Evidence 
signed and filed. 

34 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank p]. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, herebv certifv the foregoing 
pages numbered from 1 to 33, both inclusive, to be a true 
and correct trans.scri])t of the record, according to direc¬ 
tions of counsel herein filed, co])y of which is made part of 
this transcript, in cause No. 4G273 in P]quity, wherein Olive 
S. McGrew is Plaintiff and John L. McGrew and Catherine 
D. McGrew are Defendants, as the same remains upon the 
files and of record in said Court. 


JOHN L. MC GREW ET AL. VS. OLIVE S. MC GREW. 29 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 6th day of August, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 


Filed June 27, 1928. 

35 In the Supreme Court of the District of Columbia. 

I^quity. No. 46,273. 

Olive S. McGrew, Plaintiff, 


vs. 

John L. McGrew and Catherine D. ^IcGrew, Defendants. 

Statement of Evidence. 

Be it remembered that on the 2nd day of November, 1927, 
tliis cause came on for trial before ^Ir. Justice William 
Hitz, and thereupon the following proceedings were had: 

Max Shock, a witness called on behalf of the plaintiff, 
testified that he has been in the employ of Julius Garfinckle 
& Company for fourteen years, and is in charge of their fur 
working department; that Catherine Dalton, of Cherrydale, 
Virginia, was employed by that Company in his department 
to do fur finishing work; that she was employed by the 
Company from some time in 1913 until she left in 1915 or 
1916, and also employed there in 1917, and received a sal¬ 
ary of between Twelve and Thirteen Dollars a week. 

Thereupon the plaintiff offered in evidence the pleadings 
in this cause. 

Olive S. McGrew, the plaintiff, being sworn in her own 
behalf, testified as follows: She was the former wife of the 
defendant, John L. McGrew, and was such until about the 
middle of April, 1916. The judgment sought to be enforced 
in this cause was based upon certain notes given to 
36 her by the defendant, John L. McGrew, on February 
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15, iniO; that there was a principal note of $8,000, 
to run three years, ten notes of $50 each to be paid monthly, 
and six interest notes of $240 each, to he paid semi-annu¬ 
ally. That at the time the said notes were p^iven to her, 
the defendant John Tj. McClrew owned 870 acres of land in 
Fauquier County, Virginia, and he was also the equitable 
owner of a house and lot, 1855 Newton Street, Northwest, 
in the District. Tlie notes were secured by a second deed 
of trust on the Virginia property. The inducement leadin" 
plaintiff to accept such second trust was that the defend¬ 
ant, John L. McOrew, owned this valuable property and 
had a good salary besides, and she felt safe in taking a 
second trust. The amount of the first deed of trust was 
only $2,400. He gave her the notes on settlement of prop¬ 
erty, and after he was married again, he put all of his prop¬ 
erty in his present wife’s name and didn’t pay plaintiff 
what he owed her. 


And thereupon counsel for ])laintiff directed the atten¬ 
tion of the Court to the admission of the defendants, in 
the tenth paragraph of their Answer to jJaiutiff’s Bill, that 
defendant John L. McCrew, through, and in the name of, 
one Lee Brown, exchanged the Newton Street ])ro])erty for 
premises No. 1(180 Irving Street, N. W.; and, in the twelfth 
])aragraph of their said Answer, that he exchanged the 
Virginia land for ])roperty No. 707 Twentieth Street, N. W., 


both in the District. 


Plaintiff’ then testified she first learned 


of the exchange of the Newton Street j)roperty for the Irv¬ 
ing Street property in lOlfi, and she didn’t learn of the 
exchange of the Virginia property until he failed in his 
third interest note in August, 1917. That in the meantime 
he had married the co-defendant in January, 1917. 

Thereupon, over the objection and exce]>tiou of the de¬ 
fendants, a certified copy of a deed dated May 20, 
37 1917, and recorded the same day in IJher 3984, at 

folio 175, among the land records of the District of 
Columbia, from John L. McCrew and Catherine 1). McCrew, 
defendants herein, conveying title to premises 707 Twen¬ 
tieth Street, N. W., to Lee Brown, was oft’ered in evidence; 
the said deed hearing no revenue stainj)s. ()ver the objection 
and exception of the defendants, there was off’ered in evi¬ 
dence a certified copy of a deed bearing date ^lay 2(1, 1917, 
and recorded ^lay 28,1917, in Liber 3993, at folio 10, among 
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tlie land records al’oresidd, l>y Lee Brown, conveying the 
same property to defendant Catherine D. McGrew; the said 
deed hearing no revenue stamps. Over the objection and 
exception of the defendants, tliere was offered in evidence 
a certified copy of a deed dated May ‘2(), 1917, and recorded 
the same day in Liber .‘>984, at folio 174, among the land 
records aforesaid, from Lee Brown, conveying premises 
1G80 Irving Street, N. AV., to defendant Catherine 1). Mc¬ 
Grew; the said deed bearing no revenue stamps. 

Thereupon counsel for ])laintitf asked the Court to take 
judicial notice of the Acts of Congress from October, 1914, 
through 1924, providing, in substantially the same language, 
for revenue stamps on deeds, or other instruments whereby 
lands, tenements, or other realty shall be sold, assigned, 
transferred or otlierwise conveyed to, or vested in the pur¬ 
chaser or ])urchasers, or any other person by his, her or 
their direction, as follows: “* * * when the considera¬ 

tion or value of the interest or ])roperty conveyed, exclu¬ 
sive of the value of any lien or encumbrance remaining 
thereon at the time of sale, exceeds $100 and does not exceed 
.$500, fifty cents, and for each additional $500 or fractional 
])art thereof, fifty cents.” Plaintiff then testified that prior 
to the time of these conveyances, all yiayments on the notes 
had been made regularly. 1'hat she didn’t know of the 
transfers of these two projierties to the co-defendant 
38 at the time default was made in ])ayment of the in¬ 
terest note. After default in the payment of the 
notes, she started foreclosure proceedings, but the owner 
of the first trust had already started such proceedings, and 
after the first trust was paid, $2,400, and the cost of sale, 
all she got out of it was $1,090.25. After that Mr. McGrew 
paid nothing further on the notes. That she first learned 
Mr. McGrew had transferred the title to this property to 
the co-defendant sometime in 1917, after he defaulted in 
bis interest note. That at first she was verv much worried, 
but when she inquired of him about it, he admitted doing it, 
but claimed there was nothing to worry about; that she 
knew nothing aliout tlie consideration that had passed for 
the ])ro])erty at the time. That her principal note ma¬ 
tured February 15, 1919, and was not paid. Over the ob¬ 
jection and exception of the defendants, there was offered 
in evidence a certified copy of a deed from Catherine D. Me- 
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Grew and John L. McGrew, defendants herein, dated Jan¬ 
uary 24, 1919, and recorded January 30,1919, in Liber 4139, 
at folio 437, ainon.i>: the land records aforesaid, conveying 
the premises 707 Twentieth Street, N. W., to Frederick L. 
Payne and wife, the said deed hearing Six Dollars in reve¬ 
nue stamps. 

Plaintiff testified she did not learn of the sale of the 
Twentieth Street property until sometime in 1919 after 
his default in the princi])al note. That after he failed to 
pav this note she filed suit on February 28, 1919. 

Over the objection and exce])tion of the defendants, there 
was offered in evidence a certified copy of a deed dated 
April 1, 1920, and recorded April 7, 1920 in Liber 4354, at 
folio 21, among the land records aforesaid, from defendant 
Catherine D. McGrew to Georgella Forbes, conveying prop¬ 
erty IfiSO Irving Street, X. W.; said deed bearing $7.50 in 
revenue stamos. Under the same objection and excei)tion, 
there was offered in evidence a certified co])y of a deed of 
trust, dat(*d and recorded on the above said dates, in Liber 
4354, at folio 22, among the land records aforesaid, 
39 (*X(‘euted by Georgella Forbes to Claud Livingston 
and Arthur C. Israel, Trustees, to secure the balance 
of the purchase money of the said property, amounting to 
Five Thousand P^ive ilundred Dollars ($5,500.00). There 
was also offered in evidence a certified copy of a release of 
the said $5,500 deed of trust, executed by the above named 
Trustees to Georgella Forbes, dated June 24, 1924 and re¬ 
corded July 2, 1924, among the land records aforesaid in 


Liber 5278, at folio 168. Over the objection and exception 
of the defendants, there was offered in evidence a certified 
coj)y of a deed dated A])ril 30, 1920, and recorded on May 
3, 1920, among the land records aforesaid, in Liber 4366, 
at folio 114, from Fdmund Jose])h Brennan and wife to 
defendant, Catherine D. McGrew, conveying ])roperty 3168 
p]ighteenth Street, X. W., subject to a trust of P^our Thou¬ 
sand Dollars ($4,000.00), said deed bearing $5.50 in revenue 
stamps. There was also offered in evidence a certified copy 
of the said $4,000 deed of trust by Henry C. Finkel to B. 
P^rancis Saul and J. Wriley Jacobs, Trustees, dated Jan¬ 
uary 22, 1918 and recorded on January 24, 1918, among the 
land records aforesaid, in Liber 4037, at folio 431. There 
was also offered in evidence a certified copy of a deed of 
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trust for $2,000.00, on the said property, dated May 1,1920 
and recorded May 3, 1920, among the land records afore¬ 
said, in Liber 4366, at folio 115, executed by defendant 
Catherine D. McGrew to William S. Phillips and James H. 
Holmes, Trustees, to secure the balance of the purchase 
money. The plaintiff then testified that she did not learn 
of the sale of the Irving Street property until early in 
1923. That she learned of the purchase of the Eighteenth 
Street property sometime in 1920, as she recalled it was 
during the time that her suit for judgment was pending on 
the notes. That at the time she heard of these sales of 
property and the purchase of the Eighteenth Street prop¬ 
erty, she believed, fom the representations of the de- 
40 fendant John L. McGrew, that the co-defendant had 
a separate estate. That after the return of nulla 
bona on the execution, she filed a judgment creditor’s bill 
to reach the assets of defendant John L. McGrew. That 
because of Mr. McGrew’s representations when he made 
those transfers, she did not know, until they refused to 
answer the interrogatories filed in her judgment creditor’s 
suit, in November, 1923, that there was anything curious 
about it. That she learned of the sale of the Irving Street 
property through the affidavit the defendants filed in 
answer to her judgment creditor’s bill. The witness fur¬ 
ther testified that subsequent to the filing of her judgment 
creditor’s bill various garnishments were issued under her 
judgment to find whether the defendant John L. McGrew 
had any assets. Over the objection and exception of the 
defendants that it was immaterial and irrelevant, plaintiff 
testified that when the defendants refused to answer her 
interrogatories in the other case in 1923, and show what 
they had done with his assets, on the ground that they 
would be testifying against each other, she, of course, knew 
that they had resorted to fraud and did not dare to come 
before the court and tell the truth. That that came to her 
knowledge about the middle of November, 1923. That 
after the refusal of the defendants to answer the interroga¬ 
tories to her bill in 1923, and before that case went to trial, 
she made every possible effort to learn the facts. They 
were claiming the co-defendant Catherine D. McGrew had 
paid a consideration for that property; that she had a 
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separate estate. And she was absolutely unable to find out 
anything in regard to that separate estate they were claim¬ 
ing; and had been unable to until this year, prior to the 
filing of this present suit. That after the bill filed in 1923 
was dismissed, she had a thorough search of the records 
made, and found absolutely nothing stood in the name of 
the defendant John L. McGrew. And after the filing of this 
present suit she discovered that he had invested in prop- 
ertv down in Hollywood, Florida, and in a summer 
41 home out here on the Severn River, ^taryland, in the 
name of the co-defendant Catherine D. ^IcGrew. 


The defendant, Catherine D. McGrew, was Catherine Dal¬ 
ton before her marriage, and lived at Cherrydale, Virginia. 
That plaintitf found this out within the year prior to the 
filing of this present suit. That she was a very poor woman, 
before her marriage to the defendant John L. McGrew, and 
was working in a store for her living. That nothing has 
been paid on account of the judgment. Over the objection 
and exception of defendants, there was otYered in evidence 
a certified copy of a release of the above mentioned deed of 
trust for $4,000 on the pro])erty 3168 Fighteenth Street, 
N. W., duly executed on February 28, 1921, and recorded 
among the land records aforesaid, on March 7, 1921, in 
Liber 4472, at folio 184. There was also otTered in evi¬ 
dence a certified coi)y of the release of the $2,000 deed of 
trust placed on the said ]>ro])erty at the time of the pur¬ 
chase, duly executed on February 25, 1921, and recorded 
among the land records aforesaid, on February 26, 1921, 
in Liber 4477, at folio 349, and also a certified coj)y of a 
deed of trust for $6,000, ])laced on the said property, ex¬ 
ecuted February 10, 1921, by Catherine D. McGrew, de¬ 
fendant herein, to Kdward AV. Whiteside and Harvev T. 
Winfield, Trustees, and recorded February 14, 1921, among 
the land records aforesaid, in Liber 4500, at folio 69, and 
a certified copy of the release of said trust, duly executed 
on January 16, 1926, and recorded among the land records 
aforesaid, on January 21, 192(5, in Liber 5659, at folio 352. 
The defendants have lived in the Fighteenth Street })roj)- 
erty as their home ])ractically from the time of ])urchas- 
ing it. 

On cross-examination, the witness testified that she was 


present when the other case was tried but did not testify, 
because she could not get the facts at that time. 
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Thereupon Gladys E. Apple, called as a witness on behalf 
of the plaintiff, testified that she was the daughter of the 
plaintiff and John L. McGrew. Over the objection 

42 and exception of the defendant, Catherine D. Mc¬ 
Grew, that it was hearsay and not binding upon her, 

witness testified that she had interviewed her father in 
reference to his indebtedness to her mother, at her mother’s 
request. That the first time was in the summer of 1917. 
He had failed to make an interest payment and her mother 
sent her to him to find out why. That he said he had ex¬ 
changed the Virginia property for an apartment on Twen¬ 
tieth Street, and that was the excuse he gave for not making 
the interest payment to her mother. Later her mother 
heard he was transferring his property to his present wife’s 
name, and sent her to him to ask why he was doing this 
while lier notes were outstanding. That he said he was 
transferring it to her name, but it was just temporary and 
a matter of convenience, and that was all. That she went 
at her mother’s request, and then went back to her and told 
her exactly what he said, fullv. 

On cross-examination, the witness stated that she ap- 
l)eared and testified for the plaintiff in the other case. 

And thereui)on W. W. Duffey, Vice-President and Treas¬ 
urer of Stanley II. Horner, Inc., called as a witness on be¬ 
half of the ])laintitf, testified that the records of their firm 
showed tlian an automobile had been purchased in the name 
of Catherine D. !McGrew of 3168 Eighteenth Street, on No¬ 
vember 14, 1922; that it was a new Buick automobile. It 
was sold under a conditional bill of sale and the deferred 
])urchase money notes, payable monthly, were paid in eight 
months after date of sale. That the contract showed the 
full price of the car and the monthly payments, but did not 
show who made the payments; that he had no knowledge of 
that. Whereupon, the original contract, dated November 
14, 1922, was offered in evidence. 

Thereupon Edward R. Deane, called as a witness for 
the plaintiff, testified that he was employed in the License 
Bureau of the District Government; that the Bureau 

43 in 1926 and in 1927 issued a license to Catherine D. 
McGrew of 3168 Eighteenth Street, N. W., as the 

owner of an automobile. Whereupon counsel for defend- 
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ants admitted on the record that the license issued to the 
said Catherine D. McGrew, in both 1926 and 1927, was 
for the Buick automobile purchased from Stanley H. Hor¬ 
ner, Inc., in 1922. 

Thereupon Jajnes W. Ireland, Assistant Treasurer of 
American Security and Trust Company, called as a witness 
on behalf of the plaintiff, testified that a safe deposit box 
in that institution was rented in the name of Catherine D. 
McGrew of 3168 Eighteenth Street, X. W., on the 31st day 
of March, 1920; that it was the only box Mrs. McGrew had; 
that John L. McGrew had no safe deposit box. That the 
said rental contract is still in force and written authority 
deputizing John L. McGrew to have access to the box is still 
ill force. AVhereupon the original rental contract and writ- 
t(ni authority deputizing John L. ^IcGrew to have access to 
the said safety deposit box, both dated ^larcli 31, 1920, were 
offered in evidence. And counsel for defendants agreed 
on the record that the contract and written authorization 
were set out in full in the suit at law No. 65,117, D. C. Su¬ 
preme Court. 

Thereupon, G. M. Stevensin, being called as a witness on 
behalf of plaintiff, testified that he was employed by Gar- 
iinckle (’omi)any. Thirteenth and F Streets; that the only 
record the Company had showing the employment by the 
store in 1913 of Catherine Dalton of Cherrydale, Virginia, 
was an alphabetical card, as all their other records are de¬ 
stroyed at the end of five years. Whereupon, the card was 
offered in evidence and is in words and figures as follows: 

“Dalton, Miss K. R. F. D. 

Cherrydale, Va. 4-9-13 

Gown hand 

left 1917—Married’’ 


44 Thereupon, Carl A. Heistennan, being called as a 
witness on behalf of plaintiff, testified as follows: 
I am a lawyer. In the fall of 1923 I was employed by the 
plaintiff in this case to make an investigation to see if the 
defendant, John L. McGrew, had any assets and to see if 
the defendant, Catherine D. McGrew, had any assets prior 
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to her marriage, any separate estate. I found no assets 
standing in Mr. McGrew's name some time after his mar¬ 
riage to the present Mrs. McGrew, nor did I find any separ¬ 
ate estate in Mrs. McGrew before her marriage to Mr. Mc¬ 
Grew. Thereupon, defendants moved to strike out the an¬ 
swer of the witness to the question, on the ground that it 
was a mere conclusion of law, but the (^ourt overruled said 
objection, to which excej)tion was duly noted. 

And thereupon, the plaintiff rested. 

Thereupon, it was admitted on the record that on the 8th 
day of February, 1923, a writ of attachment was issued on 
the judgment sought to be enforced, which attachment was 
levied on the safe deposit box of Catherine D. McGrew in 
the American Security and Trust Company, and that said 
attachment is still in full force and effect. 


Thereupon the defendants offered in evidence the pro¬ 
ceedings in equity cause Xo. 41,397 on the dockets of the 
Supreme Court of the District of Columbia, also the record 
on appeal No. 4305, April Term 1925, in the Court of Ap¬ 
peals of the District of Columbia; also the briefs filed on 
behalf of plaintiff in Causes Xo. 4075 and No. 4305 in the 
Court of Appeals of the said District; the said equity cause 
No. 41,397 showing that on the 15th day of January 1923, 
the plaintiff, Olive S. McGrew, filed in said cause a judg¬ 
ment creditor’s bill against the defendants, John L. Mc¬ 
Grew and Catherine D. ^IcGrew, wherein she alleged that 
on March 30,1921, she recovered against the said defendant 
John L. McGrew in suit at law No. 65,117, a judgment for 
Seven Thousand Six Hundred and Twentv-nine Dollars and 
Seventy-five Cents ($7,629.75), with interest on Two Hun¬ 
dred and Forty Dollars ($240) thereof from Febru- 
45 ary 15, 1918, on Two Hundred and Forty Dollars 
($240) thereof from August 15, 1918, and on Seven 
Thousand One Hundred and P^orty-nine Dollars and Sev- 
enty-fiv’e Cents ($7,149.75) thereof from P^ebruary 15, 1919, 
together with costs amounting to Thirty-four Dollars and 
Seventy Cents ($34.70); that on January 2nd, 1923, a writ 
of fieri facias was issued u])on said judgment and returned 
nulla bona, and that said judgment remains in full force 
and is wholly unsatisfied; that the defendant, Catherine 


D. McGrew, is the holder of record of ])remises known as 


Lot 191 in Charlotte Daily’s subdivision of Mount Pleasant 
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and Pleasant Plains, recorded in Tiiber County 20, at folio 
28, in the oflice of the Surveyor of the District of Columbia, 
otherwise known as 1680 Irving Street, Northwest, in said 
District, and Lot 58 in Harriet T. Jones’ subdivision of 
Ingleside, Block 18 in Walbridge’s subdivision of Ingleside, 
as per plat in Jones’ subdivision. Liber County 20, at folio 
74, in the Office of the Surveyor of the District of Columbia, 
^)eng otherwise known as No. 3168 Eighteenth Street, 
^Northwest, in said District; that plaintiff does not know, 
/ and therefore cannot state, the exact interest of said de- 
I fendant (’atherine D. HcGrew in said pieces or parcels of 
I land and premises, or either, and therefore cannot allege 
; or describe the same otherwise than as aforesaid; that she 
I believes, and therefore avers, that the defendant, Catherine 
D. HcCJrew, holds and has whatever interest she may have, 
appear to have or claim in the said pieces or parcels of 
land and ])remises, and each of them, for the benefit of de¬ 
fendant John L. McGrew, who is in e<piity the real owner 
thereof, and that said interests are in equity subject to be 
I sold and the ])roceeds thereof applied to the payment and 
\ satisfaction of her judgment aforesaid. The bill prayed /n- 
/cr a/ia that the said defendants severally discover and dis¬ 
close the interests res])ectively of each in the said pieces or 
])areels of land and premises; that the said ])ieces or parcels 
of land and ])remises, and each of them, be decreed to be 
subject to the payment and satisfaction of ])laintiff’s 
4() said judgment, and to that end that the same, and 
each of them, may be sold and the ]>roceeds thereof 
applied accordingly. 

That the defendant, (’atherine D. McGrew, tiled her an¬ 
swer to said bill under oath, wherein she denied that she 
was the owner of said premises 1680 Irving Street, North¬ 
west, but admitted that she was the owner of said ])remises 
3168 Eighteenth Street, Northwest, subject to an indebted¬ 
ness of Three Thousand Six Hundred Dollars ($3,600.) se¬ 
cured bv deed of trust thereon, and denied that she held 
said premises for the benefit of said John L. McGrew or 

that he had anv interest whatsoever therein. 

* 

That the defendant, John L. McGrew, answered said bill 
under oath, setting up that the said Catherine D. McGrew 
was the absolute owner of said premises 3168 Eighteenth 
Street, Northwest, and that said Catherine D. McGrew has 
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some interest in premises 1680 Irving Street, but is not the 
owner of record thereof, and denied that she held said 
property for his benefit, or that he had any interest, right 
or ownership therein. 

Thereupon, on October 23, 1923, the plaintiff filed inter¬ 
rogatories to the said defendants. 

Objections were filed by defendants to said interroga¬ 
tories in November 1923, on the principal ground that to 
answer the same they would be required to testify against 
one another, and to disclose confidential communications 
between them. Said interrogatories and objections are 
fully set out in the record designated by the plaintiff on 
her cross-appeal herein. 

That issue being joined, said cause came on for final 
hearing and that at the trial of said cause, there was offered 
in evidence in behalf of the said plaintiff, five of the con¬ 
veyances of the lands and premises referred to in the origi¬ 
nal bill in this cause; that Gladys E. Apple was called as a 
witness for the plaintiff and testified in substance as 
47 she did at the trial of this cause; that the defendants, 
Catherine D. ^IcGrew and John L. McGrew, were 
called as witnesses for the plaintiff, but objected to the 
questions propounded to them, and their objections were 
sustained by the Court; and that thereupon the plaintiff 
rested her case. 

That on, to-wit, the r2th day of November, 1924, there 
was passed in said cause a decree dismissing the bill 
therein, with costs. 

That from said decree dismissing said bill, said plaintiff 
prosecuted an appeal to the Court of Appeals of the Dis¬ 
trict of Columbia, and said decree was by said Court of 
Appeals affirmed on the 15th day of April, 1926. 

And thereupon, the defendant moved separately to strike 
out all of the certified copies of the deeds offered in evi¬ 
dence. 

And thereupon the defendant rested. 

The foregoing is the substance of all of the testimony 
offered or given in the cause, and the same accordingly is 
this 27th day of June, 1928, approved as the statement of 
evidence to be considered on the appeal of the defendants 
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in the above entitled cause, and the cross-appeal filed 
herein. 

WM. IIITZ, 

Justice. 

0. K., 

OLNIE B. LACY, 

Att^y for Plff. 

[Endorsed:] Equity. Xo. 46273. Olive S. ^IcGrew, 
plaintitf, vs. John L. McOrew and Catherine D. McGrew, 
Defendants. Statement of Evidence. Minor, Gatley & 
Drurv, Attornevs at Law, Colorado Buildinc:, Washington, 
D. C^ Filed Jiin. 27, 1928. 

Endorsed on cover: District of Columbia Supreme Court. 
X^o. 4797. John L. McGrew and Catherine D. McGrew, ap¬ 
pellants, vs. Olive S. McGrew. Court of Appeals, District 
of Columbia. Filed Aui*-. 7, 1922. Henry W. Tlod^es, 
Clerk. 
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Xo. 46273. 

Olive S. McGrew, Plaintiff, 
vs. 

John L. McGrew and Catherine D. ^FcGrew, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the 
District of Columbia, at the City of AVashin^ton, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above entitled 
cause, to wit: 
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Olive S. McGrew, Appellant, 
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Appeal from the Supreme ("ourt of the District of Columbia. 
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1 Court of A])])eals of the District of Columbia. 

No. 4305. 

Olive S. McGrew, Appellant, 

vs. 

John L. ^McGrew et al. 

Supreme Court of the District of Columbia. 

At Law. 

No. 41397. 

Olive S. McGrew, Plaintiff, 
vs. 

John L. McGrew ami Catherine D. McGrew, Defendants. 

Cnited Siates ok America, 

District of Cfthnnhia , ss : 

Be it rememluuvd, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of AVashington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
])apers were filed and proceedings had in the above-entitled 
cause, to wit: 

Judgmevi Creditor's Bill. 

Filed January 15, 1923. 

In the Supreme Court of the District of Columbia. 

Equity. No. 41397. 

Olive S. AIcGrew, Plaintiff, 
vs. 

,IouN L. ALcGrew and Catherine D. McGrew, Defendants. 
Plaintiff states as follows: 

1. She is a citizen of the United States and a resident of 
the District of Columbia, and brings this suit in her o\\ti 
right. 

2 2. Defendants are husband and wife, citizens of tin? 
United States and residents of the District of Co¬ 
lumbia, and are sued in their o\\'n rights respectively. 
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On, to-\vil, ^laivh plaintilT recovered against 

defendant dolin L. ^IcGrew, in cause Xo. G5117 in the Su- 
j)reine C\)nrt of the District of Ooliunbia, a .jndginent for 
$7,()*Jl).7r), with interest on $240 thereof from February 15, 
1918, on $240 tliereof from August 15, 1918, and on $7,- 
149.75 tliereof from P^ebruary 15, 1919, together with costs 
of suit, amounting to $34.70, on wliich said judgment execu¬ 
tion by the writ of fieri facias was duly issued January 
2, 1923, and on the same day returned nulla bona, and the 
said judgment for iirincijial, interest and costs as aforesaid 
remains and is in full force, virtue and effect and wholly 
unsatisfied; and so far as ]>laintiff knows the said defend¬ 
ant has no ))i’()p(‘rty whereby or out of which the said judg¬ 
ment, or any part thereof, can be recovered at law. A short 
copy of the said judgment is hereto annexed and made part 
hereof. 

4. Defendant (\itherine D. McGrew is the holder of rec¬ 
ord of a certain intei'est in each of the following pieces or 
parcels of land and premises situate in the District of Co¬ 
lumbia, namely, (1) lot 191, in Charlotte Dailey’s Subdivi¬ 
sion of parts of ‘CMt. Pleasant and Pleasant Plains,” as 
recorded in Liber (’ounty 20, P’olio 28, in the office of the 
Surveyor of the District of Columbia, the said land and 
])remises being otherwise known as Xo. 1680 Irving Street, 
Xorthwest, in the City of AVashington, in said District, and 
(2) lot 58, in Harry T. Jones’ Subdivision of ‘Hngleside” 
block 18, in AValbridge’s Subdivision of “Ingleside,” as 
])er plat in Jones’ Subdivision, Liber County 20, Folio 74, 
in the office of the Survevor of the District of Columbia, 
the said land and premises being otherwise known as Xo. 
3168 Fighteenth Street, X'orthwest, in said City of Wash¬ 
ington. Plaintiff does not know, and therefore cannot state, 
the exact interest of said defendant Catherine D. AIcGrew 
in the said pieces of parcels of land and premises or ewther, 
and therefore cannot allege or describe the same otherwise 
than as aforesaid. 

5. As plaintiff believes, and therefore avers and charges, 
defendant Catherine D. AtcGrew holds and has whatever 
interest she may have, appear to have or claim in the said 
]neces or parcels of land and premises, and each of them, 
for the benefit of defendant John L. AlcGrew, who is in 
equity the real owner thereof; and plaintiff accordingly 
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furlht'r avors and diaries that tin* said interests, and each 
of tliein, are in ecinity subject to be sold and the proceeds 
thereof apfdied to the ])aynient and satisfaction of lier jiidii:- 
nient aforesaid, and to that end she files this her bill of 
complaint. 

The premises considered, ])laintitT therefore prays as fol¬ 
lows : 

First. That ]>rocess may issue to said defendants, and 
each of them, commanding: them, and each of them, to a])- 
yK‘ar to and answer the exigency hereof; 

Srrnndhf. That said defendants may severally discover 
and disclose the interests respectively of eacji in the said 
]»i(‘ces or parcels of land and premises; 

'rhinJIff. Tliat the said pieces or parcels of land and 
pnunises, and each of them, may be decreed to be sub- 
.‘1 ject to tlu' ])ayment and satisfaction of plaintiff's 
jude:nu‘nt aforesaid, and that in that belialf and to 
tliat (Mid th(‘ same, and (*ach of thein, may be st)ld and the 
])r()C(‘eds th(‘r(‘of a])|>lied accordingly. 

FoHrfhItf. Tliat to the ends aforesaid, and each of them, 
all necessary ])ro<*(*edinins may be had and orders made; and 

FiffJtftf. That she may have such other and further re¬ 
lief in the premises as the nature of the case mav re(iuire. 

OLIVE S. McGREW, 

Plaintiff. 

IIEXKV E. DAVIS, 

At tome If for Plaintiff. 


Disphk't of (V)LT\mbia, 

Before me, a Notary Public, in and for the District afore¬ 
said, personally appeared Olive S. McGrew, who, being by 
me first duly sworn, deposes and says that she knows the 
contents of the foregoing bill by her subscribed, and that 
the statements therein made of her o^vn knowledge are true, 
and that those made on information and belief she believes 
to be true. 

OLIVE S. McGREW. 


Subscribed and sworn to before me this 14 day of June, 
1923. 

** ixoTAiuAL SEAL.] CHESTER R. SMITH, 

Notary Public, D. C. 

Filed Jun. 15, 1923. Morgan H. Beach, Clerk. 
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Short Copy. 

Clerk’s Office, Supreme Court of the District of Columbia. 

At Law. No. 65117, 

Oeht: S. McGrew, Plaintiff, 
vs. 

John L. McGrew, Defendant. 

1921, March 30.—Judgment Plaintiff for. $7,629.75 

with interest on $240 from Feb’y 15, 1918, & on 
$240 from Aug. 15, 1918, & on $7,149.75 from 
Feb’y 15, 1919. 


Cost of Protest. . 

Costs of Suit. 34.70 

“ add’l to Satisfy. .40 


Less credit, of $— paid. . 

4 1923, Jan’y 2.—Fi. Fa., issued. 

“ “ 2.— “ ‘‘ returned Nulla bona. 

$— of said costs due Clerk. 

(Test I) 

[seal.] MORGAN II. BEACH, 

Clerk. 

By ALF. G. BUIIILMAN, 

(Jan’y 2. 1923.) AssH Clerk. 

Separate Answer of Defendant Catherine D. McGrew. 

Filed duly 20, 1923. 

#«##### 

This defendant, hereby reserving to herself all and all 
manner of benefit to the many errors, uncertainties and im¬ 
perfections in the Bill of Complaint filed herein, for answer 
thereto, or to so much thereof as she is advised it is neces¬ 
sary or material for her to make answer unto, answering 
savs: 

1. She admits the averments of paragraph 1 of said Bill. 

2. She admits the averments of paragraph 2 of said Bill. 
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n. She is without personal knowledge with respect to the 
matters and tliinji^s averred in the 3d paraj^raph of said 
Bill and if the same he material she demands strict proof 
thereof. 

4. Answcrinc: the 4th para^rraph of said Bill, this de¬ 
fendant denies that she is the owner of record of Lot num¬ 
bered 191, in Charlotte Dailev’s subdivision of lots in Den- 
nison & Lei< 2 :hton, Trustees’ subdivision of parts of ‘‘Blount 
Pleasant” and “Pleasant Plains,” as recorded in Liber 
County 20, folio 28, in the Office of the Surveyor of the 
District of Columbia, the said land and premises being 
otherwise known as Xo. 1080 Irving Street, Northwest, in 
tlie Citv of Washington, in said District. 

She admits that she is the owner of record of Lot num¬ 
bered 58, in Harry T. Jones’ subdivision of “Ingleside,” 
Block 18, in AValbridge's subdivision of “Ingleside,” as 
per plat in Jones' subdivision. Liber County 20, folio 74, 
in the office of the Surveyor of the District of Columbia, 
the said land and premises being otherwise known as Xo. 
3108 18th Street, Northwest, in the ('ity of Washington. 
Said property is subject to an indebtedness of approxi¬ 
mately $3,000.00, secured by deed of trust thereon. 

5. Answering the 5th paragraph of said Bill, this defend¬ 
ant denies that the interest she has, as set forth in the 4th 
])aragra])h hereof in the properties therein described, is 
held by her for the benefit of tlie defendant John L. McOrew 
and she denies that he is in equity or otherwise the real 
owner thereof, or that he has any interest therein. 

And having fully answered this defendant prays to be 
hence dismissed with her reasonable costs in this behalf 
sustained. 

CATIIKKTXK D. HcOKEW. 

:\nXOR, GATLEV & ROWLAND, 

Aitorncifs for DrfiouJant Cat hr ri nr D. MrCrrir. 

5 District of (’oi.cmbia, I'o irit : 

(’atherine D. McGrew, being first duly sworn upon oath 
deposes and says: I have read over the foregoing Answer 

l)v me subscribed and know the contents thereof; the mat- 
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tors and tilings tlioroin sliitod as of iny personal knowledge 
are true and those stated n))on information and lielief T 
l)(‘liev(‘ to he true. 

(WTlir.KlXK I). McdREW. 

Snhserihed and sworn to before m(‘ this 18th dav of Julv, 
1923. 

[sKAL.1 AirniUH 1 \ DHUHV, 

Notary Public, I). C. 

Ausu'cr of Defendant John L. McGrew. 

Filed duly 25, 1923. 

#•***•* 


This defimdant now and at all times hereafter saving and 
resm*ving unto himself all benefit and advantage of excep¬ 
tion which can or may be had or taken to the jurisdiction 
of this court, or the many eri-ors, uncertainties, and other 
imperfections in the Bill of (V)mplaint filed herein, for an¬ 
swer thereunto, or so much and such parts thereof as this 
(h'fendant is advised is or are material or necessarv for 
him to make answer unto, tliis defendant for answer to 
said Bill of Fomplaint says: 

1, 2. Answering paragraphs 1 and 2 of said Bill of Com¬ 
plaint this defendant admits tin* allegations tluu’ein con¬ 
tained. 

3. Answering paragrajdi 3 of said Bill of (k)m[)laint this 
d(‘fendant admits the re('ov(*ry against him by the plaintiff 
of a judgment in the Supreme Court of the District of (h)- 
lumhia and for further answer refers to the records of the 
Supreme Court of the District of Columbia in the law case 
in which said judgment was recovered. 

4. Answering j)aragraph 4 of said Bill of (V)m])laint this 
defendant admits that his co-defendant, (Aatherine D. Mc- 
(Jrew is the absolute owner of premises 31(18 18th St. X. AV. 
and that said ("’atherine McCrew has some inter(‘st in prem¬ 
ises 1()80 Trving Street hut is not the* owner of record 
thereof. 

5. Answering paragra])h 5 of said Bill of ('Omplaint this 
defendant denies that said Catherine D. .\rc(jrew holds said 
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property referred to in tlie fonrtli para^raidi of said Bill 
for the benefit of this defendant or that he has anv interest, 
riu^ht or ownershij) therein. 

And, having fully answered said Bill of (Complaint, this 
defendant prays that he may be hence dismissed with his 
costs in this behalf incurred. 

JOHN L. McGHFAV. 

DisTRKT of (’OLITMBIA, .95: 

John L. McGrew being first duly sworn on oath deposes 
and says that he has read the aforegoing answer by him 
suliscribed and knows the contents thereof; that the mat¬ 
ters and things therein stated are true of his own 
knowledge excey^t as to matters and things therein 
stat(‘d nyion information and ])eli(‘f and that as to 
llir >anh* In* beli(‘V(*s them to be true. 

JOHN L. McORKW. 

Su})scribe(l and sworn to before me this ‘24th day of July, 
A. I). 1923. 

|>i:al.1 H. W. P»AHBFb\ 

Notary IK (\ 

Inft'rrofjatorirs to the Defendant John L. Midreie. 

Filed October 23, 1923. 


Interrogatories for the Defendant John L. McGrew, in 
eonforniity to the yu’ovisions of Eejuity Buie Xo. ;’)S, the 
sa?ne to be answered bv the said Defendant. 

1. When were you and your present wife and co-defend¬ 
ant Gatherine D. ^[cGrew married! 

2. At the time of your marriage to the present Mrs. Mc¬ 
Grew what real estate did vou own or have anv interest in, 
and to what extent! Answer fully, giving descri])tion and 
lo(*ation of y)roperty, the character and extent of your inter- 
(‘st ther(*in, and the value thereof. 

3. What disyiosition have you since made of any of such 
|)royierty or your interest therein, when, to whom and for 
what consideration in each instance, and what disposition 
did vou make of such consideration in each instance? 
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4. At 11 r* time* of your s/.iil mun-iage did you own a tract of 
laud ill the State of Virginia? If so, describe the same and 
icivi* tile value thereof and the cliaracter and extent of vour 
iute]’(‘st tliereiii. 

o. Wore* vou at anv time the owner of the Wentworth 

• ft 

Apartment House, so-calleel, Xo. 707 Twentieth Street, 
Xortliwest, in tlie City of Washins^ton, District of Columbia, 
and if so, of wliat iut(*rest tlu'rein and what was the value 
thereof, when and how did you acquire and when anel to 
whom did you dispeise* of the same, and for what consid- 
(*ration ? 


0. Were you at any time the owner of premises known 
as Xo. 1080 Irvin,o- Street, Xortliwest, in the City of Wash- 
iiiirtoii. District of (\)lumbia, and if so, of what interest 
th(*i‘(*iu, and what was the value thereof, when and how did 
you accpiire and when and to whom did you dispose of the 
saiiu*, and for what consideration? 

7. What real estate or any interest, legal or equitable, 
thei*(‘iu do you now own, whore is the same situated, and 
what is the character and value of the same? 

8. Do vou own anv monevs, bonds, stocks or other se- 
ciirities. or other personal property of any kind, including 
automobiles? If so, describe each and and the value there¬ 
of, and state in whose ])ossession or custody the same are, 

and where the same are now located. 

7 D. At the time of your marriage to your present 

wife and co-defendant, what estate of whatever char¬ 
acter had she, where was the same located, and what was 
th(' value thereof? 

HENRY E. DAVIS, 
Attorney for Plaintiff. 


Leave to file granted. 


Oct. 2:1, 192:1. 


Fiat. 


WILLIAM HITZ, 

Justice. 


Inh rrnrfaf 'tries fo the Del < it/Jaef ('dtherine D. McGrew. 

Fil(*d October 2 : 1 , 192:1. 
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I lit orro.irn lories lor tlu‘ ncfeiKlini; r'atlicrine D. McGrow in 

('onforinity to lli(‘ Provisions of Iviuily Rule No. 58, the 

Sanu* to h(‘ Answered hv tli(‘ said Detendant. 

1. When w(‘re yon rnarri(‘d to yonr eo-dofendant John L. 
.M cG rew f 

2. At tin? time of vonr inarriaicc to voiir eo-defondant of 
what |)ro]K‘rty of any kind wer(‘ yon possessed, where was 
the same local(‘d and what was the descrij)tion, extent and 
vahu‘ thereof, and wlnm, how. from whom, and in what form, 
did yon actjnire the same? 

J. What is yonr |)res(‘nt interest in premises No. 1680 
Irvinij: Street, Northw(‘st, in tlu* Pity of Wasliin^on, Dis¬ 
trict of Polnmhia, how did yon accinire the same, and what 
is t}i(‘ value thereof? 

4. What is yoin' present int(T(*st in prannises No. J168 
hiinhti'cnth Stre(‘t, Northwest in the C^ity of Washiiiirton, 
District of (?olumhia, how did yon accpiire the same and 
what is the value then'of? 

5. If von at anv time' had anv interest in either of the 
two last niention(‘d pi(‘ces of [)rop(‘rty and have disposed 
of the sanu‘, whim, to whom and for what consideration did 
yon s<» dispose thereof? 

6. Were vou at anv time the owner of the Wentworth 

» • 

Apartment House, so-called, No. 707 Twentieth Street, 
Northwest, in tin* Pity of Washin^rton, District of Polumhia, 
or any intei'est therein, and if so, what interest, and when, 
frinn whom and for wliat consideration did you acquire 
tli(‘ .'-ami*, and what was tin* \alne th(*reof? 

7. If at anv tirni* von wen* the owner of tlie said Went- 

• • 

woi'ili Apai*tin(‘nt lIons<‘ oi- any interest therein and liave 
di^pijsed of the same, when, to whom and for what consid¬ 
eration did yon so dispose thereof? 

S. If at anv time von acqniri‘d anv interest in anv of tlie 
pi'opei'ties h(‘reiTd)i‘fore mentioni‘d. from what source did 
von obtain anv I'onsidi'ration t)aid hv vou therefor, and 
what in t'ach instanci* was the charact(*r and amount of 
sncii consideration ? 

Since yonr inaii’ia.i^e with yonr co-defendant, what 
real (‘state otlier than tliat her(‘iTihefore inquired of has been 


OLIVE S. MCGREW VS. J.»11N L. MCGREW ET AL. 


13 


hold by you, whal \Vii> {li(‘ (‘haracter and extent of your 
interest therein, from whom and for what consideration did 
you obtain 1h(‘ sam(% do yon now liold the same, and 
S if not, when, to whom and for what eonsidcu’ation did 
you dis])()se thereof ? 

10. Do you own any moneys, Imnds, stocks, or other se¬ 
curities, or otlier personal pro])erty of any kind, includ¬ 
ing: automobiles ? If so, describe each and the value thereof, 
and state when and from whom you accpiired the same, and 
in whose possession or custody the same are, and where 
th(‘ same are now located. 

HENRY E. DAVIS, 

Attoryiey for Plaintiff. 


Fiat. 


Leav(‘ to tile v:ranted. 


Oct. 23, 1023. 


WILLIAM HITZ, 

Justice. 


Olijci'tious (if Paflicrinc I). Medrfoe to Interrogatories. 

Eihnl Nov(‘mb(‘i' 2, 1023. 


Now comes here th(‘ dcLmdant, (\ithei‘ine 1). McHrew, by 
Inn- attorneys M(‘ss]-s. Minor, (latley & Rowland, and files 
these her objections to the Interrogatories filed herein by 
the plaintiff on the 23d day of October, 1023, to be answered 
by her. 


First. She objects to all of said interrogatories numbered 
iespe(*tiyely 1 to 10, both inclusive, on the p^round that no 
prop(‘r foundation is laid in the bill herein upon which to 
bas(‘ such interrogatories. She further objects thereto on 
the ei'onnd that to refpiire her to answer such interroga- 
tori(‘s would be tantamount to compellinp^ her to testify 
aiiainst her husband, contrary to law. 

S<M'(ind. For additional objections to interrogatories 
nund)ered respectively 2, (), 7, 8, 9 and 10 she says: 

a. Said interro^i:atories are not ^^ermane to any issue in¬ 
volved in this case. 

h. Said interro^ratories are too broad and indefinite. 
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Third. For additional ohjvidioiis to said interrogatories 
numbered 2 to 10, both inclusive, she says: 

Said interrogatories do not seek the disclosure of ulti¬ 
mate facts only material to the issues involved herein, but 

seek the disclosure merelv of matters of evidence. 

* 

Fourth. For additional objection to said interrogatories 
numbered 8 to 10, both inclusive, she says: 

That for her to make answer to said interrogatories, or 
either of them, would make it necessarv for her to disclose 
and set forth contidential communications between herself 
and lier husband; and she is advised by counsel that she 
cannot be comj)elled so to do. In support hereof defend¬ 
ant tiles herewith her affidavit and prays that the same may 
be read and considered as a part hereof. 

MIXOK, (JATLFY ROWl.AND, 
Ationirifs for Defendant Catherine D. MeGrexe. 


0 


DiSTKK'T of FoLUMIIIA, .s’S; 


Fathm-im* D. MctJifw, being lirst duly sworn, deposes 
and savs: 

1 am one of the (hdVmdanls in lln* above-entitled caus(‘ 
and am the wife of my co-defendant John L. McOrew. 

1 have lead over the interrogatories filed herein by the 
plaintiff to be answered by me* and say that for me to make 
an>wer to said interrogatori(‘s numbered respectively 2 to 
10, both inclusive, or either of them, would necessitate my 
disclosing and setting forth confidential communications 
b(‘tw(‘en mvs(‘lf and mv said husb:uid. 

(b\4’ 11FR1X F 1)A1 /rt )X .Mc(iR FAW 


Subscribed and swoiai to before me this 2nd (lav of 

m 

Xovember, 1!>2J. 

[sKAL.] XFFXAll LAUB, 

Sotarif PuhlWf D. C. 

Ohjeefion.s of John L. M((irvn' to Interroqatories. 

Filed Xovember a, 1022. 


Xow comes the defendant, John L. McOrew, by his at¬ 
torney, Staidey D. Willis, and objects to each and every in- 
teri'ogatorv filed herein on the 22rd dav of October 1922, 
for answer by him, and as grounds therefor says: 
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1. That no i)roi)er for.ndatioii is laid in the bill of com¬ 
plaint herein whereon lo base said interrogatories. 

2. Tliat said interrogatories are not germane to the is- 
siu‘s joined herein. 

1). That said interrogatories are vague, indefinite and 
general. 

4. That said interrogatories seek disclosure of evidence, 
not peculiarly within the knowledge of the defendant, and 
(‘(jually accessible to the plaintiff. 

5. That said interrogatories recpiire this defendant to 
testify against his wife, Catherine 1). McCJrew, a co-defend¬ 
ant herein, against his will and right and contrary to law. 

t). That said interrogatories re(piire disclosure of confi¬ 
dential communications betwecni this defendant and his 
wife a codefendant herein contrarv to law. 

7. That this defendant fih‘s Inu’ewith, as a part hereof, 
his afhdavit in support hereof. 

STANLEY D. WILLIS, 
Attanuni far l)('fcndant John L. MrGrrir, 


'fo Henry E. Davis, 

.Vttoiaiey for plaint iIT, 

Washington, D. C.: 

Von will please take notice* that I have calendared the 
afor(‘going objection foi* h(‘aring before* one e)f the* 
in justices presiding in the* e*ejuity elivisie)n e)f the Sn- 
pi’onu* Court of the Disti‘ie*t e)f (k)lnmbia, e)n Friday, 
Xe)ve'mb(*i- !)lh, 11)22, at ten e>'cle)e'k a. m. f)r as se)on thero- 
afle*i* as ceninsel mav be hearel. 

STANLEY I). WILLIS, 
Attonioif for Dofrndauf John L. McGrpir. 


Distimct e)F Columbia: 

John L. McGrow being first eluly sworn, on oath deposes 
anel says that he is one e)f the elefendants in the above en¬ 
titled e*ase anel that his wife, Catherine D. McGrow is a co- 
defendant herein; that ye)ur affiant and said (Catherine D. 
McGrow were lawfullv married on the 2rel dav of Januarv 
A. D., lt)17 and since that time have lived together as hus¬ 
band and wife and still continue to do so; that vour affiant 
has seen and read certain interrogatories filed herein for 
answer by him and your affiant says that to compel answer 
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l)y him to iiitcrroj^atorii's iuimh(^ • '2 to D inclusive wouhl 
require and coiujx*! him a.iraiust his olqectiou to testify for 
or against his wife, a co-(lef(‘U(laut herein and disclose con¬ 
fidential communications hetwetm your aftiant and his said 
wife, contrary to law; that vonr afiiant is advised and hi'- 
lieves that he is not required to so testify noi' make any 
such confidential disclosures and hereby exercises his ])rivi- 
leufc and ri<rht of declining; to so testify; that your afiiant 
files this affidavit in snp])ort of his f>l)jections attached 
hereto and made a part hereof. 

dOHX L. MdiKKW. 


Subscribed and sworn to befort* nu* this bth day of No¬ 
vember A. D., 1923. 

M. W. RAUBRR, 

Not nr If Pulilir, D. (\ 

Order OrerruUnff Oh jr( tinns fn 1 nfrrrnffainries. 
Fih*d Nov(‘mbi‘r 19, l!t29>. 


'This cans(‘ (‘omini;: on for consi<l(‘ration by the Fonrt iqion 
tlu‘ obj(‘ctions of each of the defendants to tin* interroica- 
tories filed by the plaintiff to be answ(‘rt*d by the said d(‘- 
fendants se\n‘]’allv, and havini»- been considerc'd bv tin* 
(Nnirt, 

It is, this l!Mh day of Nov(‘mber, 1923, Adjnd.ii(‘d and or¬ 
dered that the said (*xceptions be, and tln'V her(‘bv ar<* sev¬ 
erally ov(‘rrnl(*d, and that the defendants s(*v(*rallv answe*)* 

• • 

the said interroiratori(*s within thirty da vs from tin* date* 

♦ • 

hereof. 

WILLIAM IUTZ, 

Jnstire. 
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Mandate. 


Filed April 25, 1924. 

United States of America, ss: 

[seal.] The President of the United States of America to 
the Honorable the Justices of the Supreme Court 
of the District of (\)lumbia, (ireetini!:: 

Mliereas, lately in the Supreme Court of the District of 
Columbia, before you, or some of you, in a cause between 
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Olive S. McGrew, plaintilT, and John L. McGrew and Cath¬ 
erine D. ^IcGrew, defendants, Equity No. 41,397, wherein 
the order of tlie said Supreme ('ourt entered in said cause 
on the 19th day of November, A. D. 1923, is in the follow¬ 
ing words, viz: 

This cause coming on for consideration by the Court 
upon the objections of each of the defendants to the inter¬ 
rogations hied by the plaintiff to be answered by the said 
defendants severally, and having been considered by the 
Court, 

It is, this 19th day of November, 1923, Adjudged and or¬ 
dered that the said exceptions be, and they hereby are, 
severally overruled, and that the defendants severally an¬ 
swer the said interrogatories within thirtv davs from the 
date hereof. 

WlLLlAxM lllTZ, 

Justice, 

as by the inspection of the transcrii)t of the record of the 
said Supreme Court, which was brought into the Court of 
Appeals of the district of Columbia by virtue of an ap¬ 
peal, agreeably to the acts of Congress in such case made 
and provided, fully and at large api)ears. 

And whereas, in the present term of April, in the year 
of our Lord one thousand nine hundred and twentv-four, 

V f 

the said cause came on to be heard before the said Court 
of Appeals on the said transcrii)t of record, and was argued 
bv counsel: 

•r 

On consideration whereof, it is now here ordered ad¬ 
judged and decreed by this Court that the decree of the 
said Supreme Court in this cause be, and the same is here¬ 
by, reversed with costs, and that the said defendants re¬ 
cover against the said plaintiff, Olive S. McGrew, Forty- 
eight Dollars and Twenty-live Cents for their costs lierein 
expended and have execution therefor. 

And it is further ordered that this cause be, and the 
same is hereby, remanded to the said Supreme Court. 

April, 7, 1924. 

You, therefore, are hereby commanded that such execu¬ 
tion and further y)roceedings be had in said cause in con- 
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formity with the opinion and decroo of this Court as accord¬ 
ing to right and justice and the laws of the United States 
ought to he had, the said ai)peal notwithstanding. 

12 Witness the Honorable Constantine J. Smyth, 
Chief Justice of said Court of A])peals, the 25th day 
of April in the year of our Lord one thousand nine hundred 
and twent v-four. 

IIENKY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 


Costs of Defendants: 


Clerk . $17.75 

Attorney . 5.00 

Printing Record . 25.00 


$48.25 


Order on Mandate of Court of Appeals. 
Filed October 14, 1924. 


Upon consideration of the Mandate of the Court of Ap- 
j)eals tiled herein April 25, 1924, reversing with costs 
against the plaintitfs a decree of this Court passed herein 
on the 19th day of November, 192J, it is by the Court 
this 14th day of October, 1924, 

Adjudged, ordered and decreed that the exceptions and 
objections of the defendants herein to certain interroga¬ 
tories tiled herein by the yjlaintilf be and the same are 
herebv sustained. 

And it is further ordered that the defendants herein re¬ 
cover of the plaintiff herein the sum of $48.25 for their 
costs herein expended and have execution therefor. 

WILLIAM HITZ, 

Justice. 


Decree Dismissing Bill. 
Filed November 12, 1924. 


Tills cause coining on to be heard at this term upon the 
pleadings and testimony the same was argued and sub- 
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mitted to the Court. It is thereupon, after due consider¬ 
ation thereof, by this Court and the authority thereof, this 
12th day of November, 1924, adjudged, ordered and de¬ 
creed that the bill of complaint bo and the same is hereby 
dismissed, with costs. 

Bv the Court: 

A. A. IIOEHLIXG, 

Justice. 


From the foregoing decree the plaintiff in open court 
notes an appeal to the Court of Appeals and the bond on 
appeal if for costs is hereby fixed at $100 or a deposit of 
$50 in cash, in lieu thereof, and if a supersedeas the penalty 
of such bond shall be in the sum of Fifteen thousand dol¬ 
lars ($15,000). 

A. A. HOEHLING, 

Justice. 
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Memorandum. 


December 4, 1924.—Bond of plaintiff on appeal for $100, 
approved and filed. 

Assignments of Error, 

Filed January 15, 1925. 


The Court erred as follows: 

1. In sustaining the objection of defendants to each of 
the questions propounded to the defendant John L. Mc- 
Grew as a witness, to which such objection was made, and 
in declining to permit the said witness to answer the same. 

2. In not requiring the said witness John L. McGrew to 
answer the said questions, and each of them. 

3. In sustaining the objection of defendants to each of 
the questions propounded to the defendant Catherine D. 
McGrew as a witness, to which such objection was made, 
and in declining to permit the said witness to answer the 
same. 

4. In not requiring the said witness Catherine D. Mc- 
Grew to answer the said questions, and each of them. 
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Those assignmenis to ho taken and considered as made 
severally and separately to each and every of the said 
questions seriatim. 

IIKXRY E. DAVIS, 

At tome If for Plaintiff. 

Keceivod copy. 

MIXOK, OATLEY A' KOWLAXD, 

Atttf. for ('atherinr I). Mi Grew. 

Memorandum. 

January 15, 1925.—Statement of evidence signed. 

Designation for Record. 

Filed January 24, 1925. 


Plaintiff appellant, by her attorney, designates the fol¬ 
lowing to constitute the record on the a])peal in the above- 
entitled cause: 


]. Bill of complaint. 

2. Answer of defendant John L. McGrow, 
d. Answer of defendant GatluMine D. McGrow. 

4. Interrogatories to didendant dohn L. McGrow. 
14 5. Interrogatories to definidant Gatherine 1). Mc- 

Grew. 

G. Objections of defendant John L. McGrow. 

7. Objections of defendant Gatlierine I). McGrow. 

8. Order overruling objections to interrogatories. 

9. ^landate of the Court of Appeals of the District of 
Columbia on the ap])eal of detVmdants from ord(‘r over¬ 
ruling objections to interrogatories. 

10. Order on the mandate of tin* Court of Api )eals. 

11. Decree dismissing bill. 

12. Memorandum of apj)eal and undei'taking thereon. 

Id. Statement of evidenci‘. 

14. Assignment of error. 

15. This designation. 

IIEXPY E. DAVIS, 
Aftorneg for Plaintiff, Appellant. 

.Januarv 24, 1925. 
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Supreme Court of the District of Columbia. 

United States of Americ.a, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 19, both inclusive, to be a true and cor¬ 
rect transcript of the record according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 41397 at Law, wherein Olive S. 
McGrew is Plaintiff and John L. ]\IcGrew and Catherine 
D. McGrew are Defendants, as the same remains upon the 
files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 17th day of ]\Iarch, 1925. 

[Seal Supreme Court of the District of Columbia.] 


EW. 


MOKGAX II. BEACH, 

Clerk, 

By CIIAS. B. COFLIX, 

Asst. Clerk. 


15 In the Supreme Court of the District of Columbia. 

Equity. X^o. 41397. 

Olive S. ^IcGrew, PlaintitT, 
vs. 

John L. McGrew and Catherine D. McGrew, Defendants. 

Statement of Evidence. 

On the hearing of the above-entitled cause, on Wednes¬ 
day, X'ovember 12, 1924, the following evidence was offered 
and given in behalf of the plaintiff: 

Deed from defendant John L. McGrew and his former 
wife, plaintiff herein, to Alfred H. Lawson, recorded March 
21,1911, in Liber 3404, at folio 310, one of the Land Records 
of the District of Columbia, conveying to said Lawson the 
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tract of land described as Lot 8, Block 9, in a certain sub¬ 
division of Blooraingdale, the property being otherwise de¬ 
scribed as Xo. 51 Kandolph Place, Northwest, Washington, 
District of Columbia, and improved by an apartment known 
as the Nebraska Apartment, consideration $10. 

Deed from Alfred II. Lawson to defendant John L. Mc- 
(Jrew and his former wife, plaintiff herein, as tenants in 
common and not as joint tenants, of the same ])roperty, re¬ 
corded March 21, 1911, in Lil)er 3404, at folio 311, of the 
Land Records aforesaid, consideration $10. 

Deed from defendant John L. McGrew and his former 
wife, plaintiff herein, to Stella V. Kefalver of the same 
j)roperty, recorded October 30, 1912, in Liber 35G0, at folio 
485, of the Land Records aforesaid, consideration $10 and 
assumption of an encumbrance of $10,650. 

Deed from defendants John L. McGrew and wife Cath¬ 
erine D. McGrew to Lee Brown, recorded ^lay 26, 1917, of 
Lot 3, Square 120, otherwise known as the Wentworth 
Apartment, 707 Twentieth Street, Northwest, Washington, 
D. (’., recorded !May 2(), 1917, in Liber 3984, at folio 175, of 
the Land Records aforesaid, consideration $10 and subject 
to the existing encumbrance. 

Deed from Lee Brown to defendant Catherine D. McGrew 
of the same property, recorded May 20, 1917, in Liber 3919, 
at folio 10, of the Land Records aforesaid, consideration 
$10 and subject to the existing encumbrance. 

Deed from defendants Catherine D. McGrew and hus¬ 
band John L. McGrew to Frederick L. Payne and wife of 
the same property, recorded January 30, 1919, in Liber 
4139, at folio 437, of the Land Records aforesaid, considera¬ 
tion $10 and reciting that the property was subject to an 
indebtedness of $22,000, and a furtlier indebtedness of $22,- 
800, assumed by the grantees. 

Deed from Lee Brown to defendant Catherine D. McGrew 
of Lot 191, in a subdivision of parts of Blount Pleas- 
16 ant and Pleasant IMains, otherwise known as 1680 


Irving Street, Northwest, Washington, 1). C., re¬ 
corded May 26, 1917, in Liber 3984, at folio 174, of the Land 
Records aforesaid, consideration $10. 

Deed from Edmond Joseph Brennan and wife of Lot 58 
of sub-division of Ingleside, otherwise known as No. 3168 
Eighteenth Street, Northwest, Washington. D. C., recorded 
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May 3,1920, in Liber 4300, at folio 114, of the Land Records 
aforesaid, to defendant Catherine 1). McGrew, considera¬ 
tion $10 and the assumption of an encumbrance of $4,000. 

The record in cause Xo. 65117, at law, in the Supreme 
Court of the District of Columbia, showing the recovery by 
plaintiff against defendant John L. McGrew of the judg¬ 
ment set forth and described in the bill of complaint herein, 
the issue of execution thereon returned unsatistied, and 
that the same remains in full force and effect wholly unpaid 
and unsatisfied; and also showing by the affidavit of de¬ 
fendant John L. McGrew filed in the said cause that bv 
deed dated October 13, 1912, and recorded in Deed Book 
107, page 454, of the Land Records of Fauquier County, 
Virginia, Stella V. Kefalver, unmarried, conveyed to de¬ 
fendant John L. McGrew and plaintiff, his then wife, as 
tenants in common, certain tracts of land situate in said 
Faiujuier County, in exchange for the Nebraska Apartment 
House aforesaid; that by deed of February 15, 1916, plain¬ 
tiff conveved to defendant John L. McGrew her interest in 
the said lands situate in Fauquier County, Virginia, for the 
consideration of $8,500, represented by })romissory notes 
of said defendant secured by deed of trust upon the said 
lands, which afterwards being sold for default in payment 
of a prior encumbrance realized the net sum of $1,020.25, 
and that j)laintiff’s judgment in said cause Xo. 65117, at 
law, was for the deficiency on account of said defendant’s 
said promissory notes aforesaid, this was received in evi¬ 
dence against the defendant John L. McGrew only. 

By Gladys E. McGrew, who testified as follows: 


On direct examination: 

I am the daughter of plaintiff and defendant John L. Mc¬ 
Grew. In the summer or earlv fall of 1917 1 had a conver- 
sation with my father about his property, in the Willard 
Hotel. My mother informed me she had heard this prop¬ 
erty had been transferred to his present wife, so I went to 
him to see why he had done this, and 1 asked him why in¬ 
asmuch as the notes were outstanding against him in favor 
of my mother the transfer had been made at this time, and 
he said it was only a temporary transaction and that he 
intended to take it back himself later; the property I men- 
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tioiiocl to him was the Wentworth Apartment and a farm, 
the Wentworth tliat lie received in exchange for the farm; 
1 saw him two or tliree times thereafter but that was the 


only occasion on which I talked about his conveying this 
projierty; naturally when 1 found out that he was trans¬ 
ferring this property ufion which my mother held 
17 notes I was interested to see why he did it before her 
subsecjuent judgment was satisfied; in mentioning 
this ])roperty to my father in the interview at the Willard 


Hotel 1 just said “your proiierty," 


I didn’t specify. 


On cross-examination: 


1 am single now. 1 have been married and divorced. 

The onlv conversation I had with mv father was at the 

« • 

Willard Hotel in this connection, concerning conveyance 
of jiroperty; I was then siieaking of the farm in Virginia 
and tin* Wt‘nlworth Apartment and the indebtedness of my 
fatliei’ to my mother, which was secured on the farm in Vir¬ 
ginia; whother it was at all secured on the Wentworth 
Apartnn‘nl, I do not know about the details of what was 
secni’(*d, 1 snp{)osed that when a piece of property is trans- 
fi‘rred the man assumes the debt on it; whether mv father 
and niotln*!* conveyed the farm in Virginia to Miss Kefal- 
ver, 1 do not know whom they conveyed it to; the i)ro])erty 
I had in mind and was talking about was the property he 
own(‘d at that time; the notes of mv father were secured 


on the farm, the Wentworth Apartment was not in the 
transaction at the time the notes were made; whether 1 
specilied any property in the conversation with my father, 
it was more or less general, just all of his property what¬ 
ever it was; whether 1 just said “his property” 1 don’t 
know but the farm was mentioned, I cannot recall, but that 
was what I had in mind and what he did. 


On redirect examination: 

I mentioned property generally, and when 1 asked my 
father for an explanation for that his reply was that he 
had made the conveyance but that it was temporary. 

By defendant John L. McGrew, who, being sworn over 
the objection and exception of the defendants, testitied as 
follows: 
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On direct examination: 

I am one of the defendants in this case and tlie other 
defendant Catherine T). McOrew is my wife. 

And tlierenpon each of the following (iiiestions was suc¬ 
cessively |)ro{)onnded to the witness: 

At the time of your marriage to the present Mrs. Mc- 
(irew, what real estate did yon own or have any interest in, 
and to what extent ? 

Between the date of your marriage to the present Mrs. 
Mctirew and the month of May, 1917, what real estate did 

von own or have anv interest in and to what extent ? 

• » 

What disposition have you since made of any of such 
property or your int(‘rest therein, of which 1 have iiupiired 
in th(‘ two preceding interrogatories, and each of them, and 
to whom and for what consideration in each instance, and 
what dis]:)osition did yon make of the consideration in each 
instance? 

IS At the time of your marriage to the present Mrs. 

McGrew, did yon own a tract of land in the State 
of Virginia, if so, describe the same and give the value 
thereof and the character and extent of your interest 
therein. 

Were you at any time the owner of the Wentworth apart¬ 
ment house, so-called. No. 707 20th Street, Northwest, in 
the city of Washington, Jlistrict of Columbia, and if so, of 
what interest therein and what was the value thereof, wlien 
and how did you acciuire and when and to whom did yon 
disj)os(‘ of the same, and for what consideration? 

Wei'o you at any time the owner of premises known as 
No. 1080 Irving Street, Northwest, in the City of Washing¬ 
ton, District of Columbia, and if so, of what interest there¬ 
in, and what was the value thereof, when and how did you 
ac(pnre and when and to whom did you dispose of the same, 
and for what consideration? 

What real estate or any interest, legal or ecpiitable, there¬ 
in do you now own, where is the same situated, and what 
is the character and value of the same? 

What real estate or any interest, legal or equitable, there- 
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in do von now own. wlioro is tlio s.‘imo situated, and what is 
tin* characlcn- and value of lli(‘ same? 

.\1 tin* tinn* of your Tnarriaii:e to your present wife and 
conlefemlant, what estate of whatever eharacter had she, 
wln‘re was the same located, and what was tlie value 
th(*reof ? 

'I'o each of which (piestions as tin* same was propounded 
defendants severally hy th(‘ir attorneys objected, upon the 
,‘,^ 1 * 01111(1 that to answ(‘r the (piestion would make the defend¬ 
ant a witiu*ss a.n'ainst his co-d(‘fendant, and that the object 
of tin* (piestion was to elicit from tlie witness testimony 
against his co-defendant, who is his wife, and on the fur¬ 
ther ground that the (\)urt of A])p(‘als has held tliat he can¬ 
not be comp(‘lled to answer it. 

And as to (*acli of tin* said (pu‘stions tin* Court sustained 
lln* >aid obj(‘ction and de(*lined to permit the witness to 
answer the sann*. and in (*ach instanci* plaintitf by her at- 
t(»rn(‘y duly e.\cepl(‘d to tin* ruling of tin* Court. 

.\nd lin*r(*upon plaintitf’s attorney made the following 
profit*!' and off(*r to tin* (’onrt : 1 otT(*r to prove* by these 

questions whi(*h 1 have* put to tin* witne*ss that at the tinn* 
oT his mai’riage* to his pi‘e*>(*nt wife* In* hael an interest in 
c(*itaiu re*al e*state which has sine*e l)ee*n elisposee.1 of, that 
is. re*al e*state* in Vii’ginia, anel that since his marriage te) 
his j»r(*se*nt wife* anel b(‘fore* the* month of May, 1917, he hael 
ac(piii(*d e>tln*r jireeperty inclueling the* Wentworth Apart- 
n!i*nt House*, in the* City e)t‘ Washington. I). (’., which ulti¬ 
mately, in May, ltd7, thre)ugh mesne e*onveyance, was con¬ 
veyed to his pi*e*sent wife*, Catherine 1). McCJrew; also that 
between tin* time* of hi' man’age* to his jiresent wife and 
May, 1917, he* was the* e*(piitable ownei*. or the owner in fact, 
of ])re)|)erty ItiSt) Irving Street, Xeirthwest, Washington. 
I>. t \, in the name howe*ver of Lee* Lrown, bv whom in Mav, 
1917, it was conveyeel to his pre*sent wife, Catherine D. ^le- 
(Jrew; anel also that between the* elate eif his marriage* te) his 
|)re*se*nt wife and May, 1920, he was the owner in fact, al- 
though not in name, e)f dlGH 18th Street, Northwest, 
Ht or else purchaseel the same with his own funds and 
means from one Kdmonel .Je)seph Brennan, whom he 
prex-ured to have the property conveyed to his preesnt wife, 
(Aatherine D. McGrew, intending by these various matters 
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of j)ro()f to show tliat aKlioui;h llio nominal owner of the 
interest expressed in lu‘r, ('alherim‘ 1). MeGrew is in faet 
holdini»’ these ])roi)erties foi- liis iK'iiclil and in his interest. 

But the (’onrt deeliniul tin* said offcn* or to pcn'init the 
proffered proof to 1 k‘ uiven, and tin* said witness was (‘X- 
cnsed. 

By Catherine D. McGrew, who, being sworn as a wit¬ 
ness over tin* ohjc'ction of tin* d(*f(‘ndants, t(*stitied as fol¬ 
lows : 

()n dii’eet examination. 

Mv name is Gath(*rin(* I). MeGrew. 1 am one of the de- 
f(*ndants in this eas(*, tin* wife* of tin* otln‘r defendant, John 
1j. MeG]‘(‘W. I was mai’ri(*d to Mr. .M(*Gi-(*w Jannarv J, 
1917. 

And thereupon each of the following (piestions was siie- 
eessively pro])oiind(‘d to tin* witness: 

At the time of your marriage to Mr. MeGrew, what prop¬ 
erty of any kind were you possessed of, where was the sann* 
located, and what was the d(*scription, extent and value 
thereof and when, how, from whom and in what form did 
you acepiire the samef 

Mrs. MeGrew, what is your present interest in prem¬ 
ises Xo. 1080 Irving Street, Northwest, in the City of Wash¬ 
ington, District of (’olumhia, how did you aeciuire the same, 
and what is the value thereof / 

What is your present interest in premises J1G8 I8th 
Street, Northwest, in the City of Washington, District of 
Columbia, how <lid you accjuirc* the same, and what is the 
value thereof/ 

If vou at anv tinu* had anv interest in eith(*r of the two 
last mentioned pieces of jjroperty and have disposed of 
the same, when, to whom and for what consideration did 
you so dispose thereof/ 

Were you at any time the owner of the Wentworth Apart¬ 
ment House, so-called. No. 707 2()th Street, Northwest, in 
the ('ity of Washington, District of Columbia, or any in¬ 
terest therein, and if so, what interest, and when, from 
whom and foi* what consideration did you acquire the same, 
and what was the value thereof / 
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If al iuiv time vou were the owner of the said Wentworth 

» *' 

Apartment House or any interest therein and liave disposed 
of th<‘ sanns when, to whom and for what consich'ration 
did yon so dispose thereof? 

If at anv time vou aeciuired anv interest in anv of tin* 

« • A » • 

properties hereinbefore mentioned, from what souree did 
you obtain any consideration paid by you therefor, and 
wliat in each instance was the charactei* and amount of such 
consideration ? 

Since your marriage with your co-(h‘fendant, what real 
estate other than that hereinbefore in(iuirt‘d of has been 
held bv vou, what was the character and extent of 
20 yonr interest therein, from whom and for what con¬ 
sideration did vou obtain the same, do vou n(»w hold 
thr same*, and if not, when, to whom and for wind considera¬ 
tion did yon dispose thereof ? 


'I’o (‘acli of which (piestions as tin* same was pro])(»un(h‘d 
<h*f<*ndants sevi‘rally l)y their attorneys object(‘d, upon the 
lironnd that to answ(‘r the (piestion would make defendant 
a witn(‘ss a,i»ainst her co-defendant, and that tin* object of 
tin* tjiiestion was to compel tin* witness to t«‘stify against 
her ('o-d(*fendant, who is her husband. 

And as to each of the said (piestions tin* ('onrt sustairn*d 
the said obje(*tion and declin(*d to ]H*rmit the witTn*ss to an¬ 
swer tin* same, and in each instance ])laintitf by ln*i‘ attorney 
(Inly except(*d to the ruling of the ('’ourt. 

And tln*reupon iilaintitT’s attorney made tin* followinu: 
protT(*r and otTer to the Court : I mak(* the same tender as 
in tin* case of the foi-mer witness, tin* detendant John L. 
.Mc(ir(*w, with this addition: 1 otTer to prove* hy the an¬ 
swers to tln*se interrogatories, colle(*tively and s(*parately, 
that at the time of her marriage to her pres(*nt husband 
and co-defendant, she was possessed of no m(*ans, that she 
has ac(]uired none during: her marria, 2 :e, and that upon tak¬ 
ing these properties in her name, as disclosed by the testi¬ 
mony already in, she did so for and on account of her hus¬ 
band and without payim? any consideration therefor and 
without any consideration therc'for movinn: from her to the 
irrantors. 

But the (^ourt declined the said offer or to permit the 
])rotT(*red ])roof to be "iven, and thereupon each of the fol- 
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lowing (liiostions was sr. 'cessively propounded to the wit¬ 
ness : 

Xow, Mrs. Metirew, il api)ears l)y the records of the office 
of the Recorder of Deeds, namely, by deed recorded May 
28th, 1917, in lil)er at folio 10 of the said land records, 
that one Lee Brown conveyed to yon the property known 
as the Wentworth Apartment at 707 20th Street, North¬ 
west, otherwise described as lot .‘1 in scjuare 120 in the City 
of Washington, District of Columbia. What did you pay 
for that ])roperty ? 

From whom did you get the money that you paid for that 
])roi)erty ? 

Bv wjiom was the total consideration for the convevance 

• • 

to you paid? 

Again it appears by the records of the office of the Re¬ 
corder of Deeds of the District of (>olumhia that by deed re¬ 
corded therein May 2()th, 1917, in liber .‘1984, at folio 174, 
the same Lee Brown conveyed to you property known as lot 
191 in a certain subdivision of Mount Pleasant and Pleasant 
Plains, the j)roperty being otherwise known as 1680 Irving 
Street, Northwest. What consideration did you pay for 
acMpiiring that property by that conveyance? 

From whom did you produ(‘(‘ tin* consideration for that 

convevance? 

% 

In fact, did you i)ay any consideration of any kind so-ever 
tor that conveyance? 

21 To each of which <iuestions as the same was pro¬ 

pounded defendants severally by their attornej-s ob¬ 
jected on the ground that by th(‘ (piestions it was sought to 
compel this witness to testify against her co-defendant, who 
is her husband, and on the ground that under the law she can¬ 
not be compelled to testify for or against herself or for or 
against her liusband, and as to each of tlie said questions 
the Court sustained the said objection and declined to per¬ 
mit the witness to answer the same, and in each instance 
j)laintitT by her attorney duly excepted to the ruling of the 
Court. 

And thereupon plaintiff’/ attorney made the following 
proffer and offer to the Court: I offer to prove by answer 
to these questions just propounded that she paid nothing 
out of her own resources, that she had nothing to pay, that 
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the total consideration was I'nrnislied by her husband John 
L. McGrew, that the respective conveyances were taken by 
her for and on his account. 

But the Court declined the said otfer or to permit the 
prolTered proof to be given, and thereupon each of the fol¬ 
lowing (juestions was successively proj)oiinded to the wit¬ 
ness. 

At the time of vour marriage to Mr. McGrow, had von 
any employmentf 

Prior to March, 1917, and thereafter and until and in¬ 
cluding May, 1920, what ])orsonal resources did you have 

of anv kind? 

* 

To each of which (piestions as the same was propounded 
defendants severally by their attorneys objected as before, 
and as to each of the said questions the Court sustained the 
said objection and declined to permit the witness to answer 
the same, and in each instance* ])laintitV by }i(*r attorney duly 
excepted to the ruling of the Court. 

And thereupon ])laintiff\s attorney made* the following 
])rolfer and otfer to the Court: I offer by these questions 
to prove that she had no means of her own and aceiuired 
none tluring her married lift* with her husband, John L. 
McGrew, so that she had not anything wherewith she could 
make any purchases of real estate t)r anything else. 

But the Court declined the said offer or to ])(‘rmit the 
pro tiered proof to be given. 

Anti thereupon the witness was excused. 

And there the j)laintitf restt‘d; and the foregt)ing was all 
the evidence otfered or given in the cause, and the same ac- 
ct)rtlingly is, this lb" tlay of January, ll>2r), apprt)V(‘d as tin* 
statement t)f evidence tt) be ct)nsitlt*red on tin* a])pt‘al t)f tin* 
])laintiff in the abt)vt*-entitl(*d cause. 

A. A. IIOKIILIXG, 

Justice. 

(). K. 

MINOR, GATLEY & ROWLAND, 

Atfi/s. far ('afheritir J). McGrew. 

22 [Endorsed:] in etjuity No. 41J97. Olive S. Mc¬ 
Grew, Plff., vs. John L. McGrew et al., Defts. State¬ 
ment of evidence. Henrv K. Davis, Attornev and Counsel- 
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lor ai Law, Wilkins ILi’ldinij:, Washington, T). C. Court 
of A])j)(‘als, District of Columbia. Filed Mar. 19, 1925. 
II (Miry W. Hod gos, clerk. 


endorsed on cover: District of (k)lumbia Supreme Court. 
Xo. 4.305. Olive S. McHrew, appellant, vs. John L. McGrew 
et al. Court of Apyieals, District of ('Olumbia. Filed Mar. 
18, 1925. Henry W. Hodges, clerk. 



Mcpnorandum. 


May 1, 1928—$.50 deposited by plaintilT for costs on 
appeal. 


of Error, Cross-appeal. 
Filed May 10, 1928. 


1. 'riie Court erred in not holding that the ecjuitable in- 
ter(*si of the* dcd’cMidant John L. McCrew in premises 3108 
ISth Stre(‘t, Xorthwesl, is subject to the lien of the plain- 
I i ff's jndgnuMil. 


2. 'flu* Court ei r(‘d in d(Miying the relief prayed for as to 
the said ])i’operty on the ground that the (piestion presented 
had b(‘(Mi already litigated l)(‘tween the parties to this cause 
and was res judicata. 


OLIVE B. LACY, 
Attorney for Plaintiff. 


Received copy of the above Assignments of Error this 10 
(lav of Mav, 1928. 

MINOK, HATLEY & DRURY, 

Attorneys for Defendants. 

Drsiynation of Record Cross-appeal. 

Filed May 10, 1928. 


Tl)(‘ Clerk will jilease prepare transcript of the record 
on cross-appeal in the above entitled cause, and include 


therein the following: 
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24 1. Traiis(*ri])t of record Xo. 4305 Court of Appeals. 

2. Assignments of error. 

3. MeinorandunL cash deposit on api)eal. 

4. This designation. 

OLIVE B. LACY, 

Afforney for Plaintiff. 


Ke(*eived co])y of ihe above Designation this 10 day of 
Mav, 1028. 

MIXOK, CATLEV & DHCKV, 

Attinneys for Defendants, 
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Supreme Coni4 of tlie District of (.olumhia. 


I'nitku States of America, 

District of ('olumhia, ss: 

I, Frank E. (hniningham. Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 23, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein tiled, copy of which is made part of this 
transcri])t, In cause Xo. 4(5273 in Eipiity, where Olive S. 
McCrew is FlaintitV aiul .John L. McCrew et al are De¬ 
fendants, as the same I'emains upon the tiles and of record 
in said Court. 

In testimony wlu*reof 1 hereunto subscribe my name and 
allix the seal of said Court, at the (3ty of Washington, in 
said District, this (ith day of August, 11)28. 

l.sEAL.j FHAXK E. CUXXIXCllAM, 

Clerk. 


Endorsed on cover: District of Columbia Supreme 
Court. Xo. 471)1). Olive S. McCrew, cross-appellant, vs. 
.folin \j. McCrew et al. (.’ourt of Appeals, District of Co¬ 
lumbia. Filed Aug. 8, 11)28. Henry W. Hodges, Clerk. 
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APRIL TERM, 1928. 


No. 4797. No. 4799. 

JOHN L. McGREW and CATHERINE D. McGREW, 

Appellants, 

vs. 

OLIVE S. McGREW. 

OLIVP] S. McGRP]W, Cross-Appellant, 

vs. 

JOHN L. McGREW and CATHERINE D. McGREW. 

BRIEF IN BEHALF OF APPELLANTS IN NO. 4797 
AND APPELLEES IN NO. 4799. 

Statement of the Case. 

Tlie appeals in this case are from a decree entered 
l)y the court below on the 20th of April, 1928 (R., p. 
24), in a judgment creditor’s hill hrou<>:ht by Olive S. 
McGrew (former wife of John L. McGrew) against 


o 


John L. ^FcGrew and Catherine D. McGrew, having 
for its object the procurement of a decree declaring 
certain real and ])ersonal property standing in the 
name of Catherine D. McGrew to he held hv lier in 
trust for John Tj. M(*Grew, and the sale of such ])rop- 
erty and the application of the ])roceods of sale to the 
])ayment and satisfaction of a certain judgment at law 
obtained hv the said Olive S. McGrt'w against John L. 
McGr(‘W on the .‘lOth day of March, 11)21, for the sum 
of seven thousand six hundred and twenty-nine dollars 
and seven!y-tive cents ($7,()21).7r)) (K., pp. 1-15). 

The pro])erty involved in the ])roceedings is: 


1. Premises Xo. 3108 Eighteenth Street Northwest. 

2. A certain Buick Sedan automobile, purcliased No¬ 
vember 14,11)22. 


3. Contents of safe dej)osit box No. 0823 in the 
Americrtii Security cS: Trust Com])any in the name of 
Catlierine I). McGrew. 


The hill (])aragrai)h 25, IT, ]). 12) also set out the 
fact that John E. McGrew is an employee of the United 
States Government in the Bureau of Internal Kevenue, 
in receipt of a salary of forty-eight hundred dollars 
($4,800) a year, payable in monthly installments of 
four hundred dollars ($400) (R., p. 12), and i>rayed 
that ho he re(]uired to ])ay to the receiver to he ap- 
[)ointed hy the court his monthly salary in excess of 
one hundred dollars ($100), as received by him, to he 
aj)plied to the payment and satisfaction of .said judg¬ 
ment (R., p. 15). 
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The claim of the bill is that John L. McGrew and 
Catherine D. McGrew were married on the 3rd day of 
January, 1917 (more than four years before plaintiff 
obtained her judgment against John L. McGrew), and 
on that day entered into a consj)iracy for the express 
purpose of delaying, hindering and defrauding liis 
creditors and to render him insolvent and unable to 
pay the judgment aforesaid, and as a result of which 
conspiracy he lias lieen stri])[)e(l of his money and 
property. It is also alleged in the bill (K., ]>. 5) that 
Catherine D. McGrew at the time of her marriage to 
John L. McGrew, had no separate estate, which aver¬ 
ment of the bill is ex])ressly denied in the answer of 
the defendant to the bill (K., ]>. 19). No proof in sup¬ 
port of this averment of the bill was offered at the 
trial. 

The charge of the bill respecting the automobile in 
question is that the defendant, John L. McGrew, con¬ 
spiring with his co-defendant, Catherine D. ^IcGi-ew, 
to conceal his assets and property from his creditors, 
purchased the automobile in (juestion in the name of 
Catherine D. McGrew, and that at his request she paid 
one thousand and eight dollars ($1,008) in cash and 
gave eight (8) deferred ])urchase money notes for 
fiifty dollars and ninety-one cents ($50,91) each, which 
notes wese subsequently paid by (5itherine D. McGrew 
with the moneys of John L. McGrew (Par. 24, P., 

p. 11). 

With respect to the contents of the safe deposit box, 
the bill alleged that John L. ^IcGrew, conspiring with 
Catherine D. McGrew to conceal his assets and prop- 

2p^ 
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ertv, rented in the name ot* Catherine D. MeOrew a 
safety (le])()sit ])ox in tlie Ameriean Security and Trust 
Coin])any, and that at his recjnest, slie entered into a 
written contract witli said comj)any for the rental of 
tlie box in her name, which contract "ave ri,i>:lit of ac¬ 
cess to tlie hox to Jolm L. ^fcOrew. Upon informa¬ 
tion and belief, ])laintilT chari^ed that the box contained 
moneys, stocks, bonds, notes, mortjj:a.si:es and other se¬ 
curities and evidence's of indebtedness and thin,<*’s of 
value belonirinu: to said John L. McGrew (Par. 2J, H., 


p. 11). 

Tn and by ])ara,i»:ra])h 22 of the bill (K., p. 9) it is al- 
le.ired that on A])ril JO, 1920, while the ])laintitT’s suit 
airainst the defeuidant John L. McGrew, in which she 


obtained tin* judiiment aforesaid a.nainst him, w{ts 
pendine:, John Tj. ^rcGi-ew, cons])irino: with (kitherine 
D. ^^c^Ir(‘W to (h'lav, hinder and defraud his creditors 
and to evade the ])aymont of the judi»ment held by 
plaintiIT, pui’chased in the name of Catherine D. Mc- 
Grew, ])remises Xo. JIOS Ui^hteenth Street noi*tInvest; 
(hat Cath(‘i-in(‘ 1). McGri'w, at the reipiest of John L. 
McGrew, paid five thousand dollars ($r),000) in cash 
on account of said ])urchase, which sum of five thou¬ 
sand dollars (.$r),000) was the exclusive pro])erty of 
John L. ^fcGrew, reali/.ed from certain other transac¬ 


tions theretofore set forth in the bill and from the 


salarv received bv the said John Tj. McGrew as a Gov- 

« • 

ernment em])loyee; that Catherine D. ^^cGrew, at the 
riMpiest of John L. McGrew, assumed the ])ayment of 
the encumbrance of four thousand dollars ($4,000) 
then existino; u])on the pro])erty; that in addition, the 


said Catherine D. McGrew, as the request of John L. 
McGrew, executed a certain other deed of trust to se¬ 
cure tlie j)ayment to the seller of said property of two 
thousand dollars ($2,000); that snhsecpiently Catherine 
D. McGrew, at the request of John L. ^IcGrew, exe¬ 
cuted a certain deed of trust to secure six thousand 


dollars ($0,000) upon said ]U’ 0 ])erty; that between 
April oO, 1020, and February 28, 1021, the above men¬ 
tioned trusts securiui*- ros])ectively four thousand dol¬ 
lars ($4,000) and two thousand dollars ($2,000), were 
])aid by the said Catherine D. McGrew out of moneys 
belonginof to the said John L. ^FcGrew; that ])etween 
February 10, 1021, and January 10, 1020, the six thou¬ 
sand dollars ($0,000) secured by deed of trust on the, 
])roperty as aforesaid, was ]iaid by Catherine D. Mc¬ 
Grew with money of the said John L. .^^cGrew, and 
that all of the deeds of trust upon said ])ro])erty had 
been l eleased of record. 


Tn para^ra])h 20 of the bill (K., p. 13) it is alleged 
that after diligent search and inquiry, ])laintifT had 
been unable to discover any ])ro])erty of any kind in 

the District of (^olumbia or elsewhere owned bv tin* 

« 

defendant John L. McGrew, in his name, out of which 
the aforesaid judgment could be collected, or any ])ro])- 
erty other than the aforesaid ])remises No. 3108 
Ei< 2 :hteenth Street northwest, the personal pro])erty 
in the aforesaid safe deposit box and the automobile 
described in the bill, and in ])ara«Ta])h 2f) of the bill 
(H., ]). 14) it is averred that plaintiff is advised by 
counsel that she is entitled to have the leg-al title to 
premises 3108 Eighteenth Street northwest, the said 
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automobile and the property in the safe deposit box, 
declared to be held in trust bv Catherine D. McGrew 
for the benefit of John L. McGrew, and have the same 
sold by a trustee or trustees to be appointed in this 
cause, for the j)urpose of satisfying; the aforesaid judg¬ 


ment. 

'Fo this bill the defendants filed their joint and sev¬ 
eral answer, under oath (R., ])]>. 17 to 2J), denying 
(‘Xplicitly the charges of conspiracy and of fraud made 
in the bill, denving the averments of the bill insofar 
as they relate to the automobile in (piestion, the safe 
d(‘posit box and the alleged ])urchase of ])remises JIGS 
Eighteenth Street northwest, by (^itherine 1). Mc¬ 
Grew with monevs of John L. ^IcGrew. The answer 
admitt(‘d that John L. McGrew was an employee of 
the Government in receipt of a salary of forty-eight 
hundred dollars ($4,800) per annum. 

With respect to premises JIGS Eighteenth Street 
northwest, the answer of the defendants also sid up 
bv wav of defense, that on the loth dav of Jamiarv, 
1!)2.‘), till* said Olivt* S. McGrew fil(‘d against them a 
certain bill in equity, Xo. 41397, wherein it was al¬ 
leged, inter alia, that Catherine 1). McGrew was the 
holder of rc'cord of a certain interest in and to said 
premises Xo. 31G8 Eighteenth Street northwest, and 
that she held and had whatever interest she mav have, 
appear to have or claim in said premises or parcels of 
land and premises, and each of them, for the benefit 
of the defendant John L. McGrew, who is in ecpiity 
the real owner thereof; and that the said interest was 
in e(iuity subject to be sold and the proceeds thereof 
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applied to the payment and satisfaction of the judg¬ 
ment lield by said Olive S. McGrew. 

The said bill prayed tliat the said premises he de¬ 
creed to be subject to tlie payment and satisfaction 
of said judgment, and that in that behalf and to that 
end the same should be sold and the proceeds applied 
accordingly. 

That answers to said bill were filed by John L. Me- 
Grew and Catherine I). McGrew, alleging that John 
L. McGrew had no interest wliatever in said ])remises 
and asserting the ownershi]) thereof by the said 
Catherine D. McGrew. That thereafter, on, to-wit, the 
12th day of November, 1!)24, the said cause came on 
for final hearing, and at the trial thereof the ])laiiilirf 
otTered testimony res])ecting «\tl of the transaction> 
referred to in the bill of coin])laint herein seeking to 
establish the fact that the said premises .1108 Eight¬ 
eenth Street northwest, was the pr()])erty of the said 
John L. McGrew, and that on said 12tli day of Novem¬ 
ber, 1924, there was passed in said cause a decree dis¬ 
missing said bill of complaint. That from said decree 
an a])i)eal was noted and prosecuted to this (k)urt, and 
upon a hearing of said cause, the said decree dismiss¬ 
ing said bill was aflirmed; that the matters and things 
set forth in the bill herein, in so far as they relate 
to promises 3108 Eiglitociitli Street iiortliwesi, sought 
by said bill to be subjected to the payment of said 
judgment, are rc.s ad judicata (K., ])p. 17,18, 21, 22, 21). 

The answer of the defendants further set up with 
respect to the safe deposit box and the contents thereof, 
referred to in said bill, that on the 8tli day of Febru- 


3p 
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ary, the said Olivo S. MoOrow, as plaiiitifT in the 
suit at law, in wliioli she obtained the jiulKmont against 
John 1 j. McOrow, oansod to he issued in said suit a 
writ of attachment upon said jndi^ment, whereby 
credits of the said John L. McOrew were sought to he 

reached in the hands of the said American Security 

• 

and Trust Com])any by servin<>: a co])y of said writ of 
attachment upon said (V)mpany, which said attach¬ 
ment is still in forc(‘ and effect (K., pp. 20, 21). 

At the trial of the (*ase it was admitted on the 
record that this writ of attachment was levied on the 
safe deposit box of Catherine 1^. McOrew and that it 
was still in force and effect (II., ]). 37). 

Upon the trial of the case the court, in the absence 
of any evidence to sni)])ort the averments of the hill, 
it is res])ectfnlly snl)mitt(‘d, entered its decree as fol¬ 
lows (R., p. 24) : 

1. It found as a fact that (^atherin(‘ D. McUrew was 
the trustee of the contents of the safe de])osit box 
in the Ameri(*an Security and Trust (Vmipany and 
held the le^al title to the contents of that box in trust 
for the benefit of John U. McUrew, as his interest in 
such contents may a])])ear, and declared that John L. 
McCrew was the ecpiitahle owmo’ of any and all of 
the contents of said box and held such e(piitahle in¬ 
terest to he subject to the lien of the i)laintitf’s judg¬ 
ment. 

2. It found as a fact that (Catherine 1). McOrew was 
trustee under the sale to her of the Ruick automobile 
in question, and that she held the le^al title to said 
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automo])ile in trust for Jolin Ti. McGrew, and that said 
John L. McGrow is tho o(|nital)lo owner thereof, and 
lield liis ecinitahle interest therein to ])e subject to the 
lien of the plaintiff’s judgment. 

3. It found as a fact that Gatherine 1). McGrew held 
le^al title to ])remises, 3168 I]i.i»:hteenth Street north¬ 
west, in trust for henelit of John L. McGrew, and that 
John L. ^IcGrew is the e<|nital)le owner of said pro])- 
erty. But the decree denied to ])laintiff’ the relief 
sonij:ht in her hill with respect to such ])ro])erty, on 
the ground that the (|nestion ])resented had already 
been litiij:ated between the plaintiffs to this cause and 
is rrs ad judicata. 


4. The decree further provided that John L. Mc¬ 
Grew he directed and retinired to pay and deliver to 
the receiver named and a])pointed in the decree ‘‘each 
and every month, until the further order of the court, 
the salary received by him as an emjdoyee of the 
United States Government, whatever it may he, in ex¬ 
cess of one hnndred dollars ($100) each month, when 
and as said salarv is received hv him.” 


5. That Olive B. Lacy was appointed receiver with 
fnll ])ower and Haiithority to demand, collect and re¬ 
ceive from the defendant when and as dne, each and 
every month until the further oi*der of the court, the 
salary received by him as an employee of the United 
States Government, whatever it may he, in excess of 
one hnndred dollars ($100) each month, when and as 
the said salarv is received hv the said John L. McGrew, 
and that said receiver is hereby authorized and em- 
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powered to open the safety deposit box hereinl)efore 
described, and to rei)ort tlie contents thereof to tlie 
court, with authority to ask for leave to sell any and 
all of the contents of said box standinii: in the name 
of either said Catherine D. Mcdrew or dohn L. 
Mcdrew, or otherwise held by (^itherine D. Mc(irew 
for the henelit of John L. McCirew; to take over and 


s(‘ll tlu‘ antomohlh* lim’einhefore described, the j)ro- 
ceeds of such sab* to be a])])lied to the satisfaction of 
the jndi^ment aforesaid until said judinnent should be 
fully paid. 

It is from this decr(‘e the ai)j)eals to this (b)nrt have 
been ])r()secnted. 


Assignments of Error. 


1. 1'h{‘ court ei'red in d(*claring the defendant (bith- 
erine D. Medrew to be trustee of the contents of the 


safety deposit box Xo. 
and Trust Com])any. 


in the American Security 


2. The court (‘rred in declaring that the defendant 
Catherine D. Redrew holds the legal title to the con¬ 
tents of said box in trust for tbe defendant John L. 
^redrew. 


The ('onrt erred in holding the defendant John 
L. ^Icdrew to be the eciuitable owner of the contents 
of said box and declaring the same to be subject to 
the lien of the ])laintill’s judgment. 

4. The court erred in not holding that plaintiff had 
a complete and adecpiate remedy at law with respect 
to said box and contents. 
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5. Tlie court erred in lioldiii^ that the defendant 
Catherine I). McGrew is a trustee under the sale to 
her hy Stanley Horner, Inc., of the automobile de¬ 
scribed in the hill of complaint, and that she holds 
legal title thereto in trust for the henetit of the defend¬ 
ant John L. McGrew, and in holding that the defend¬ 
ant John L. McGrew is the ecpiitalde owner of said 
automobile, and declaring such equitable interest 
therein subject to the lien of plaintiff’s judgment. 

(). The court erred in holding that the defendant 
Catherine I). McGrew holds title to the ])reniises, .‘IKiS 
Eighteenth Street northwest, as trustee for the hene¬ 
tit of the defendant John L. McGrew, and that he is 
the equitable owner thereof. 


7. The court erred in directing and recpiiring the de¬ 
fendant John L. McGrew to pay over to a receiver 
each and every month until the further order of this 
Court, the salary received hy him as an emi)loyee of 
the United States Government, in excess of one hun¬ 
dred dollars ($100.00) each month, when and as re¬ 
ceived by him. 


8. The court ei'red in a])pointing a receiver and in 
conferring upon said r(‘ceiver the ])()wers and authority 
sought to be conferred in and by its decree. 


9. The court erred in not dismissing ])laintiff'’s bill. 


'argument. 


L 

The court erred in holding that Catherine D. Mc¬ 
Grew was trustee of the contents of the safe-deposit 
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box; that she holds the legal title to such contents in 
trust for John L. McGrew; that John L. McGrew was 
the equitable owner of the contents of said box, and 
that the same was subject to the lien of plaintiff’s 
judgment; and in not holding that plaintiff had a com¬ 
plete and adequate remedy at law with respect to said 
box and contents. 


Those (luostions of law are raised l)y assignments 
of error nninhers 1, *J, d, and 4 (K., pp. *J(), 27). As 
heretofore pointed out in this brief, the claim of the 
plaintiff with res])eet to this box and the contents 
thereof is, as set forth in ])aragraph 23 of the bill 
(R., p. 11), that John L. McGrew, conspiring with Cath¬ 
erine 1>. McGrew to conceal his assets and property, 
rented a box in the name of Catherine D. McGrew, 
and that at his request she entered into a written con¬ 
tract with the Trust Conij)any for the rental of the 
box in her name, which contract gave right of access 
to the box to John L. McGrew. Cpon information and 
beli(‘f, it was fnrthei' alleged that the box contained 
moneys, stocks, bonds, notes, mortgages and other 
seciu’ities and evidences of indebtedness and things 
of valn(‘ ludonging to the said John L. McGrew. 

JJiese averments of the bill were denied under oath 
in the answer of the defendants. 

The only t(‘stimony otTered in support of the aver¬ 
ments of the bill was the testimonv of the Assistant 
Treasurer of the Americmi Secnritv and Trust Com- 
pany, to the effect that oifthe Jlst day of March, 1920, 
the box in (inestion was rented in the name of (hither- 
ine 1). ^IcGrew; that it was the only box Mrs. McGrew 
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had; that John L. ^IcGrew had no safe-deposit box; 
that the rental contract is still in force and written 
authority deputizing? John L. McGrew to have access 
to the box is still in force (K., p. 3(1). 

There was no testimony whatever olTered as to the 
contents of the box. 

Tt was upon this testimony alone the court held the 
plaintiff had sustained the burden of })roof as against 
the sworn answer of the defendants respecting the 
allef?ations of the bill in so far as said box and its con¬ 
tents were concerned. AVe submit that the tindin,i? of 
the court completely emasculates the rule with regard 
to the burden of proof and that there is no evidence 
whatever in the re(*ord which justifies the tinding of 
the court or its decree. 

In addition to this, the record shows that the safe- 
de])osit box in (piestion and the contents thereof were 
at the time of the filing of the bill in this case and 
the trial of the case, under attachment levied upon 
them in the suit at law in which the said ])laintifT ob¬ 
tained the judgment against John L. AfcGrew, which 
attachment was issued on the Sth day of February, 
1923, and levied upon said safe-deposit box, and which 
atta(*hment is still in full force and effect (R., p. 37). 

The bill in this case was not filed in aid of that at¬ 
tachment, and, so far as the contents of the said box 
are concerned, they are still subje(*t to the lien of that 
attachment and subject to the orders of the court in 
the suit at law in which the attachment was issued. 
It is clearly within the power of the court in that suit 
at law, upon a proper showing, to pass an order direct- 
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inuf the opcnin^i; of said box. This being so, the plain- 
titT lias a complete and adeipiate remedy at law with 
respect to said box and its contents, and the court 
below was without jurisdiction to jiass any decree re- 
s])ecting the same. 

II. 


The court erred in holding that Catherine D. Mc- 
Grew is a trustee under the sale to her of the automo¬ 
bile described in the bill of complaint; that she holds 
legal title thereto in trust for the benefit of John L. 
McGrew, and that John L. McGrew is the equitable 
owner thereof, and that his equitable interest therein 
is subject to the lien of plaintiff ^s judgment. 


The (piestion here presented is covered by the fifth 
assignnuait of error (K., ]). 27). 

4die charge of the bill resiiecting the automobile in 
(piestion is that .John L. McClrew, conspiring with 
(’atherine 1). Mcdrew to conceal his assets and ])rop- 
erty from his creditors, purchased the automobile in 
(piestion in the name of Catherine D. Mcdrew, and that 
at his re(piest, she ]>ai(l one thousand and eight dollars 
($l,()OcS) in cash and gave eight (8) deferred purchase- 

monev notes for tiftv dollars and ninetv-one cents 

• • * 

($7)0.91) each, which notes were subse(piently paid by 
Catherine D. McCJrew (paragraph 24, K., p. 11). 

These averments of the bill were denied in the 
answer of the defendants under oath. 

The only testimony otYered in support of the allega¬ 
tions of the bill was the testimony of one Duffey, Vice- 
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President and Treasurer of Stanley II. Horner, Inc., 
who testified that the records of their firm showed that 
an automobile had been ])urchased in the name of 
Catherine D. McGrew, of 31()8 Fii<»:hteenth Street, 
Northwest, on November 14, 1922; tliat it was a new 
Buick automobile. It was sold under a conditional 
bill of sale and the deferred purchase-money notes, 
payable monthly, were paid in ei^ht months after the 
date of sale; that the contract showed the full price 
of the car and the monthly payments, but did not show 
who made the payments; that he had no knowledge of 
that (K., !>. 35). 

There was also offered testimony of one Deane, an 
employee of the License Bureau of the District of Co¬ 
lumbia, to the effect that the Bureau in 1920 and 1927 
issued a license to Catherine 1). AlcGrew of 3108 Eight¬ 
eenth Street, Northwest, as the owner of an automo¬ 
bile. Counsel for defendants admitted of record that 
the license issued to said (Catherine 1). ^IcGrew in both 
1920 and 1927 was for a Buick automobile i)urchased 
from Stanley II. Horner, Inc., in 1922 (K., pp. 35 and 
30). 

ddiis testimony, it is resp(‘ctfully submitted, utterly 
fails to establish the av(‘rnu‘nts of the bill with respect 
to the purchase and ownership of the automobile in 
(piestion, and forms no basis whatever for the find¬ 
ing of the C\)urt below respecting said automobile, or 
its decree declaring the same to be the property of 
John L. McGrew, and directing its sale. 
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in. 


The court erred in directing and requiring the de¬ 
fendant John L. McGrew to pay over to a receiver each 
and every month until the further order of this Court, 
the salary received by him as an employee of the United 
States Government, in excess of one hundred dollars 
($100) each month, when and as received by him (As¬ 
signment of Error No. 7, R., p. 27). 


It is averred in the hill (])araij:rai)h 28, K., p. 13) 
that the salary of John L. MeCJrew, as an emjJoyce 
of the United States Government, eannot he reached 
through the ordinary jn’oeesses of law, and unless a 
Receiver is a])pointed, to whom the said defendant 
shall he riHpiired hv order of this (\)nrt to pay over 
his salarv monthlv in excess of one hundred dollars 
($100), as received, plaintitY will he without remedy 
to reach the said salary, and her judgment will be 
seriouslv endangered therehv. 

In view of the decision of the Sn])reme Court of the 
United States in the case of Buchanan vs. Alexander, 
4 How., 20, the defendants in their answer (paragraph 
28, R., ]). 21) admitt(‘d that the salary in (piestion is 
not subject to attachmiMit or other ])rocess in the hands 
of the United States, hut they d(*ny the pou'vr of the 
court to reipiire the defendant to i)ay over the amount 
of his salary in excess of one hundred dollars ($100), 
or the jurisdiction of the court to deal in this proceed¬ 
ing in anv manner with the salarv of the defendant. 


In the Buchanan case. 


supra, the Court says: 
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‘‘Tlie important question is wlietlier the 
money in the liands of the ])nrser, thong*]i due 
the seaman, for waives, was attachalde. A 
purser, it would seem, cannot in this res])ect he * 
distinguished from any other disl)nrsin»* ai>:ent 
of the Government. If the creditors of these 
seamen may, by process of attachment, divert 
the j)nhlic money from its legitimate and aj)- 
])ropriate object, the same thini»* may he done 
as re^’ards the ])jiv of onr othcers and men of 
the Armv and of the Xavv: and also in everv 
other case where the ])nl)lic funds may he 
})laced in the hands of an a,i»‘ent for disburse¬ 
ment. To state such a principle is to refute it. 

Xo Government can sanction it. At all times 
it would he found eml)ai*rassin.i»‘, and under 
some circumstances it mii^ht lx* fatal to the pub¬ 
lic service. The funds of the Government are 
sj)ecitically aj)propriated to certain national ob¬ 
jects, and if such api)r()])riati()ns may be di¬ 
verted and (hdVatcxl by State pi'oci‘ss or other¬ 
wise, the functions of the Government mav b(i 

7 • 

suspended.” ♦ ♦ # 


In the case of Hank of Teiiiu'ssee r.s*. Hebrell, ,‘15 
Tenn., 571), in dealing with this (piestion, it is said: 


‘‘Mvery (‘onsideration of ])nblic ])()licv would 
forbid it. It would b(‘ v(‘rv embai‘rassin<»- exMi- 

• r» 

erally and under sonu* ('ircnmstanc(‘s mij^ht 
prove fatal to the i)nblic service, to allow the 
m(‘ans of snp])ort to the s(‘rvants of a Govern- 
UKMit to be inte]‘cei)ted in the* hands of disburs¬ 
ing agents. If funds of the Government thus 
specifically appropriated for the support and 
maintenance of its agents were allowed to be di¬ 
verted by process of attachment in favor of 
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cmlitors or otherwise, from their legitimate oh- 
jeet, the fiiiietioiis of the (lovernmeiit mii;ht he 
suspended. * * * It is tlie prevailing ])rin- 

(•ij)le in all (lovernmeiits that where ])rivate and 
j)nhlie interests eome in eontliet, with ])roper ex¬ 
ceptions, the latter must yield.” 


The same j)rineiple of ])nl)Iie policy which forbids 
the secpiestration of the salary of a (lovernment em¬ 
ployee in the hands of the (Jovernment by attachment 
or otherwise, wonld be eipially applicable to the relief 
sought in the present case, for the a])pointment of a 
receiver and a d(‘cree of the Court directini!: a (rovern- 
ment employee imm(‘diately, ni)on receipt of such sal¬ 
ary, to ])ay it over to a receiver of the (Vnirt, would 
brini*: about the same evils that wonld result from the 


attachment or scMpiestration of the salary of that em¬ 
ployee in the hands of the (lOvernment. 


We lu'lieve we are safe in assertini** that this is the 


first time in the historv of the Xational (lOvernment 


that anv court in th(‘ District of (\)lnmbia or else¬ 


where has undertaken to ji])point a Receiver and direct 
that a (Jovernment (‘m])loyee ])ay to that Receiver the 
salary receiv(‘d by him as such employee, in excess of 
One Hundred Dollars ($100) ])er month, immediately 
upon its receipt. 

Aside from the (piestions of ])ublic ])olicy involved 
as laid down ])v the decisions to which the (V)urCs 


attention has been called, the defendants, by their an¬ 
swer, specifically raise the question as to the power of 
the Court to enter anv such decree, and denv the ex- 
istence of any such power. The power of a Court to 
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enter a valid decree or jud(/mcnf, if is respectfully sub¬ 
mitted, iuust necessarily he co-extensive only with its 
powKij to execute and enforce such decree or judgment. 

In the instant case, we submit tliat iiiuler the law tlie 
Court below is without ])Ower to enforce this provision 
of its decree for two reasons: 

First. Because the existence of future salary is a 
mere possibility and neither the creditor nor the Court 
could compel the d(‘l)tor to work and earn such salary. 
This princii)le has lu'cn uniformly ailhered to by the 
Courts of this country. 

In 15 Corpus Juris, i4()7, the rule is specifically 
stated as follows: 

“Salary com])letely (‘arned before the filin<!^ of 
the hill by ])erformance of all services recpiired 
to entitle the debtor thereto, may 1)(‘ suhjeuded 
to the payment of his debts, althou<vh not ])ay- 
ahle when the hill is tiled. But unearned salary 
is not reachable, since neither the creditor nor 
the Court could c(im])el the debtor to work out 
his y)art of the contract and earn the salary for 
the use of the creditor; * * 

In Tomjxus vs. Tompeu's, 15i) X. Y. S., SI7, the court 
says: 

“It seems to be settled that the j)laintiff could 
not reach the defendant’s salary by means of a 
creditor’s suit, except to the extent that it had 
accrued at the time of the commencement .of the 
action.” 

To the same etlect is the holding of the Court in the 
following cases: 
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Valentiiie rs. Williams, 159 N. Y. S., 815. 
Mel'oil 11 vs. Dorslieimer, 1 Clark, N. Y., 144. 


Probably the leadiiui: ease on this question is Brown¬ 
ing vs. Bettis, 8 Paii:e’s l^hancery Be])orts X. Y., 568. 
This was an a])peal from the order of the Vice- 
l^haneellor of the Fiftli Circuit a])pointinu: a receiver 
upon a creditor’s bill. The Vice-Chancellor directed 
Bettis, the jnd.Ji:ment debtor, to execute to the receiver 
a ii;eneral assiii^nment of all the ])roperty, eipiitable in¬ 
terest or thin^e:s in action, which lu‘ owned or was en¬ 
titled to at the time of lilinu: the complainant’s bill. In 
reversing this decree the Court says: 


“But the comjilainant had no right to reach 
by this bill the comjiensation to which the 
judgment d(‘btor might then'after become en¬ 
titled under the laws of the Iinited Stat(‘s, wIkmi 
he should hav(‘ com])li‘t(‘d tin* ciuisus and made 
a return theri‘of to tin* Marshal.’’ 


In making this decisiiui the Court relied iqion the 
case of Woodworth vs. (iilles])i(*, 7 X. Y. (dian. 

In the case of Xoonau vs. Stein, 56 Colo., 76, the 
Court savs: 

“Xeither can it (the fund in (piestion) be 
reached bv assuming that this action is iii the 
nature of a creditor’s bill, for the reason that a 
creditor’s bill would not lie to reach assets of 
a debtor, which the debtor cannot recover in an 
action in his own name. (Boute rs. Coo])er, 90 
111., 440; Xolling rs. Xational Bank, 99 Va., 54; 
Xeckerly rs. Taylor, 74 Xebr., 84; Browning rs. 
Bettis, 8 Page’s Chancery, 568.) 
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‘‘Til German National Bank vs. First National 
Bank, 59 Nobr., 14, in comment ini;* upon tliis 
(question it was said: ‘Tliis action,’ says counsel, 
‘as it now stands, is an action on the part of a 
creditor to subject to its claim assets of a debtor 
not reachable bv execution. This beino* the 
character of the case, it is evident the plaintiff’s 
rights are i)recisely the same as those of the 
Hardware Comiiany. The plaintiff cannot suc¬ 
ceed unless its debtor had an actionable demand 
against the a])pellant when the suit was insti¬ 
tuted.’ ” 


Tn the case of Whiting vs. Ott, 1 Weekly Law Bid- 
letin, 335 (Ohio), the Court held that while a creditor’s 
bill will reach money earned or indebtedness existing, 
whether then due and payable or not, it will not lie to 
seize projiectively on what is to be thereafter earned 
or to subject an indebtedness thereafter to arise. 

In the case of Baird rs. Dietz, 11 I\y. Jjaw He])., 759, 
where it was attenpited to attach for salary, it was held 
that there could be no attachment lien except as to 

salary earned at the institution of the suit. 

In the case of Bonte rs. Coojier, 90 Ill., 440, the 

Court says: 

“We do not understand that the judgment 
credito]*s of llinirian had any gi’eater right to 
the money than Ilinman himself. A creditor, 
by tiling a credito]‘’s bill, merely accpiires a lien 
n])on the assets of the debtor, existing when the 
bill is filed, and if such assets consist of ac¬ 
counts due or choses in action, if the debtor him¬ 
self could not maintain an action for the recov¬ 
ery of the same, we are aware of no principle 
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upon which a jiulgmciit creditor could maintain 
a bill.” 


The foregoing cases, we submit, conclusively hold 
that the salary of the defendant John L. .McGrew is 
not reachable in this proceeding. A careful survey of 
the decisions of the courts of this country fails to 
disclose a case holding to the contrary. 

Second. The decree in this case, in so far as it re¬ 
lates to the salary of the defendant, amounts to noth¬ 
ing more nor less than a decree directing the pay¬ 
ment ol* money only. In other words, under the pro¬ 
visions of this decree, the inonient that John L. Mc- 

(Jrew receives his inonthlv salarv from the United 

» • 

States Government, he must, under the mandate of 
this decree, immediately pay it over to the Receiver 
a])pointed by the court. Su])posing he should refuse 
to make such ])ayment, could the court below compel 
him so to dof To adjudge him guilty of contempt 
for failure to make the payment and commit him to 
jail would, we respectfully submit, be tantamount 
to imprisoning him for debt. But even this action 
on the part of the court is beyond its poieer, for by 
Section 11J of the Code, conferring u])on the court 
below powers with respect to executing its decrees or 
compelling obedience to the same, it is expressly ])ro- 
vided, *‘hui where a decree onljf directs the paj/ment 
of moneif, uo defendant shall he imprisoned except in 
those cases especiallp provided for.^^ Xo authority in 
this jurisdiction, statutory or otherwise, can be shown 
empowering any court to imprison for failure to com¬ 
ply with a decree such as was entered by the court 
below in this case. 
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The court erred in appointing a receiver and in con¬ 
ferring upon said receiver the powers and authorities 
sought to be conferred in and by its decree. 


This ciuestioii is raised by tlie eighth assigiiineiit of 
error. We do not deem it necessary to argue this 
question, for if the court was not justified in making 
the decree it nnule with respect to the automobile, the 
safe-de])Osit box and contents, and the salary of John 
L. McGrew, it necessarily follows that the court did 
err in a])pointing a Keceiver for the purposes and with 
the powers enumerated in its decree. 


V. 

The court erred in holding that Catherine D. Mc- 
Grew holds title to the premises 3168 Eighteenth Street 
northwest, as trustee for the benefit of John L. Mc- 
Grew, and that he is the equitable owner thereof, but 
did not err in holding that such property was not sub¬ 
ject to the lien of plaintiff’s judgment or in denying 
the relief prayed by the bill with respect to said prop¬ 
erty, on the ground that the question presented had 
already been litigated between the parties and was 
res ad judicata. 


The (pioslions lioi'o involved arc covered by Assign¬ 
ments of Error 1 and 2 on the cross-a])peal in No. 
4799, and by Assignment of Error 6 in No. 4797. 

We have already in ibis brief (]). (J) set forth 
fully the averments of the bill respecting the pur- 
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chase of premises 3168 Ihghteeiitli ISlreet uorlliwest, 
the answer of the defendants denying the allegations 
of the bill, and the facts constituting the defense of 
rc6 ad judicata set up by the defendants in their an¬ 
swer. lirielly, the defense of res ad judicata is based 
upon the facts that on the 15th day of January, 1923, 
Olive 8. .McUrew tiled a certain other bill in equity 
against John L. McCirew and Oatlierine D. AlcGrew, 
claiming that Oallierine D. McOrew was the holder of 
record of a certain interest in premises 3168 Eight¬ 
eenth Street northwest, which interest she held for 
the beiielit of John L. AlcOrew, who in equity was the 
real owner thereof. In and bv said bill a decree was 
sought declaring said premises to be subject to the 
i)aymenl and satisfaction of plaint ill’s judgment, and 
for the sale thereof and the ai)plication of the i)ro- 
ceeds accordingly. Defendants answered said bill un¬ 
der oath, asserting absolute ownership of said prop¬ 
erty by Eatlierine J). .M(*Orew, and denying that John 
L. McCJrew had any interest, right or ownership 
therein. Thereafter the said cause came on for trial 
on its merits, the plaintiff olfering testimony in sup¬ 
port of the avernuMits of her hill, and as a result of 
said trial the court, on the 12th day of November, 1924, 
entereil its decree reciting that the cause was heard 
upon the pleadings and testimony, and was argued by 
counsel and submitted to the court; and after due con¬ 
sideration thereof dismissed the hill. 


From this decree an appeal was ])rosecuted to this 
Fourt, and the decree appealed from was affirmed. 

All of these facts a])pear in the record on aiq)eal in 
case Xo. 4799, pages 4 to 30. 
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From these facts, wliicli cannot be disputed, it is 
respectfully submitted that the decree of Mr. Justice 
Iloehling of November 12, 1924, was, and is, final and 
conclusive in so far as ownership by Catherine D. Mc- 
Grew, of premises 2108 Eii>hteenth Street northwest, 
is concerned, and that (piestion cannot again be liti¬ 
gated in this proceeding. The rule as to res ad judicata 
is clearly and succinctly stated in the opinion of this 
Court in the case of Nalle vs. Oyster, .‘lO App. 1). C., 3G. 
^Ir. Justice Van Orsdel, in delivering the opinion of 
the court, stated: 

“We understand the rule of res ad judicata 
to be that a judgment or decree rendered by a 
court of competent jurisdiction is conclusive not 
only in)on all matters directly involved in the 
issue under consideration, but ui)on all matters 
properly put in litigation or that could have been 
adjudicated therein. ‘The plea of res ad judi¬ 
cata a])plies, exce])t in s])ecial cases, not only 
to points u])on which the court was recpiired by 
the parties to form an opinion and pronounce a 
judgment, but to every point which properly be¬ 
longs to the subject of litigation, and which the 
l)arties, exercising i-easonable diligence, might 
have brought forward at the time.’ Beloit vs. 
Morgan, 7 Wall., 019; L. Fd., 205.” 


See also: 

Bluthenthall vs. Bigbie Bros. & Co., 23 App. 
I). C., 209. 

Blackford vs. Wilder, 28 App. D. C., 535. 

The rule is thus stated by the Supreme Court of the 
United States: 
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“All ad judication is final and conclusive, not 
oiilv as to the matters act nail v determined, but 
as to every other matter which the parties might 
have litigated and have decided as incident to 
or essentially connected with the subject-matter 
of the litigation and every matter coming within 
the legitimate jinrview of the original action, 
both in respect to matters of claim and of de¬ 
fense.” 

The llaytiaii Rejinblic, 154 U. S., 118, 129. 

See also: 

Cromwell vs. (Vmnty of Sac, 94 U. S., 551, 552. 
Aurora City rs. West, 7 Wall., 82, 102. 

I)ow(‘ll rs. A])plegate, 152 V. S., 527. 

Postal Teh'graph Cable Co. rs. Newport, 247 
II. S., 4(4, 47(). 

Pnited States rs. California Rridge Co., 245 
II. S., 557, :ui. 

Baltimore Steamshi]) (V). rs. Phillips, 274 U. S., 
51G. 


In the light of the facts of this case and the fore¬ 
going decisions, the action of the court below in sus¬ 
taining the defendants' defense of res ad judicata, so 
far as the real estate involved in these proceedings is 
concerned, was undoubtedly correct. 

But it is res])ectfully submitted that, from the testi¬ 
mony submitted in su])port of the averments of the 
bill respecting the same, there is no basis or justifica¬ 
tion for the finding of the court that Catherine D. Mc- 
Grew is a trustee under the deed conveying such real 



estate, and holds the legal title to said property in 
trust for the benefit of John L. McGrew, who is, by 
the decree, declared to be the ecpiitable owner thereof 
(R., p. 25). This finding embodied in the decree, not¬ 
withstanding the adjudication of the court that the 
plaintiff is entitled to no relief respecting the same, 
constitutes a cloud upon the title, which might seriously 
hamper its alienation, irrespective of the fact that by 
the decree it is clearly and rightly determined plaintiff 
has no lawful claim thereto. 


Conclusions. 


It is respectfully submitted that so much of the 
decree ai)i)ealed from as relates to the automobile in 
cpiestion and the safe-deposit box and its contents; 
and directed John L. McGrew to pay over to the re¬ 
ceiver appointed by the court the salary received by 
him from the United States Government in excess of 
one hundred dollars ($100) per month; the appoint¬ 
ment of a receiver, and declares that Catherine D. 
McGrew holds title to i)remises 3168 Eighteenth Street 
northwest in trust for John L. McGrew, who is the 
equitable owner thereof, should he reversed; and that 
portion of said decree which sustains the defense of 
res ad judicata as to the real estate involved in these 
proceedings should be affirmed. 

BENJAMIN S. :\IINOR, 

11. PRESCOTT GATLEY, 
ARTHUR P. DRURY, 

Attorneys for Appellants in No. 4797 

and Appellees in No, 4799. 

(3880) 
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STATEMENT OF THE CASE. 

The appellants (hereinafter called defendants) are 
husband and wife, and the appeal is from a decree of the 
Supreme Court of the District of Columbia declaring 
that certain real and personal property standing in the 
name of the wife is held by her as trustee for the benefit 
of her husband, and that he is the equitable owner 
of the said property; declaring his interest in the said 
personal property subject to the lien of the judgment of 
appellee (hereinafter called plaintiff), providing for 
sale thereof, the proceeds to be applied toward the 
satisfaction of the judgment and costs; and appointing 
a receiver to collect the salary of the husband from 
him, monthly, as received, over and above his’statutory 
exemption, and apply the same further toward the pay¬ 
ment of the said judgment. The denial of similar 
relief as to the real estate is taken up in the cross appeal 
in this cause. 


Salient facts, established at the trial either by ad- 
niissions in the answer of defendants or by uncon¬ 
tradicted evidence on behalf of plaintiff, are: 

That on February 15, lOlO, when the indebtedness 
merged in the judgment was incurred, defendant 
John L. McCJrew was the owner of two valuable pieces 
of real estate. That tliereafter, on ]\Iarch 8, 1910, 
he exchanged one of his said properties for 1080 Irving 
Street X. W.; and on March 28, 1917, he exchanged 
the second property for 707 Twentieth Street X. W., 
both in said District. In the meantime, on January 
3, 1917, he married the co-defendant. Four months 
thereafter, on May 20, 1917, he transferred, without 
consideration, both of said properties to his wife, his 
indebtedness to plaintiff being outstanding and rep¬ 
resented by promissory notes the principal one of which 
had not matured. Tliereafter he defaulted in the 
payment of the intere.^t notes given plaintiff. Twenty- 
three days before the principal note matured, the date 
of maturity being February 15, 1919, defendants sold 
the Twentieth Street property. When the principal note 
matured, it was not paid. (Rec., 2^8, 17, 19, 20, 30, 31.) 

On March 31, 1920, while a suit was pending against 
the husband on his said notes, a safety deposit box 
was rented in the name of the wife, and she deputized 
him to have access to it. The next day, April 1st, 
the Irving Street property was sold. On the 30th of 
the same month property 3168 Eighteenth Street, 
X. W., in said District, was purchased in the name 
of the wife. On Xovember 14, 1922, after plaintiff’s 
judgment had l)een secured and affirmed on appeal, a 
new Buidk automobile was purchased in the name* of 
the wife. (Rec., 3(), 8, 20, 32, 35.) 

On January 2, 1923, execution was issued on the 
said judgment and returned nulla bona. On the 
25th of the same month certain writs of attachment were 
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issued on the said judgment, disclosing that the husband 
had no assets. (Rec., 2, 17, 33, 34.) 

Uncontroverted evidence further showed that after the 
husband transferred his property to Ids wife in 1917, he 
represented to plaintiff, wlien she made inquiry of 
him about it, that tliere was nothing in the transfers 
for her to worry about; and further represented that 
his wife had a separate estate. Plaintiff testified 
that she had no knowledge of anything wrong in the 
transactions until defendants refused, in November, 
1923, to answer the interrogatories tiled in a judgment 
creditor’s action, on the ground that they would be 
testifying against one another. (Rec., 31, 33, 34.) 

Defendants admit in their answer that the husband, 
in 1921 when the judgment was obtained, and from then 
on, has received a salary not less than S4,()()() a year 
in the employ of the Ihdted States (lovernment, and 
for some years last j)ast has received S4,<S00. Un¬ 
contradicted testimony at the trial, on behalf of plaintiff, 
showed that his wife, who was fonnerly Uatherine 
Dalton of Cherrydale, \4rginia, was a very poor woman 
before her marriage to him. (Rec., 12, 21, 29, 34.) 

In addition to the property above set out, purchased 
in the wife’s name, plaintiff testified slie had found since 
filing the instant bill property had been purchased in 
the wife’s name in Hollywood, Florida, and in Maryland 
on the Severn River. (Rec., 34.) 

Uncontradicted testimony on behalf of plaintiff further 
established that absolutely nothing stands in the name 
of the husband. (Rec., 34, 37.) 

The validity of the judgment was not disputed; 
nor that it was unpaid. (Rec., 3, 19.) 
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ARGUMENT. 

The law and authorities are clear cut and decisive 
on the question of transfers of property to, or purchase 
of property, real or personal, in the name of a wife, 
when the husband is in debt, or insolvent. 

Sec. 1120 of the Code provides: 

“Every conveyance or assignment, in writing 
or otherwise, of any estate or interest in lands 
or rents and profits issuing from the same, or 
in goods or things in action, and every charge 
upon the same, and every bond or other evidence 
of debt given, or judgment or decree suffered, 
with the intent to hinder, dela}', or defraud 
creditors or other persons having just claims 
or demands of their lawful suits, damages, or 
demands, shall be void as against the persons 
so hindered, delayed or defrauded. . . . Pro¬ 

vided further. That the question of fraudulent 
intent shall be deemed a question of fact and 
not of law.” 

Sec. 1151 is as follows: 

“Provided, That no acquisition of property 
passing to the wife from the husband after 
coverture shall be valid if the same has been 
made or granted to her in prejudice of the rights 
of his subsisting creditors.” 

Defendants admit in their answer that defendant 
John L. McOrew owned certain valuable real estate, 
as alleged in the bill, when his indebtedness to plaintiff 
was incurred, and that while that indebtedness was 
unpaid he transferred said property to his wife; they 
deny that said conveyances, and later transactions 
and purchases in the name of the wife were for the 
purpose of hindering, delaying and defrauding creditors, 
or to avoid payment of the indebtedness to plaintiff. 
But the burden was upon them to prove their contention^ 
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and they failed to do so. Evidence offered on behalf of 
plaintiff, without contradiction, established that the 
said conveyances to, and transactions in the name of 
the wife, were without consideration on her part. 
(Rec., pp. 30, 31, 29, 36, 37, 34.) 

Defendants admit in their answer that after defendant 
John L. McGrew transferred his property, as aforesaid, 
to his wife, he defaulted in the payment of the notes 
given plaintiff. They further admit that after the 
said indebtedness was merged in the judgment, and 
execution was issued thereon, it was returned nulla 
bona; and that no part of the judgment has been paid. 

In Barber vs. Wilds, 33 App. D. C., 150, this court said: 

. . Parties shall be held to intend the 

natural and probable consequences of their acts; 
and, therefore, when it appears from a convey¬ 
ance that its inevitable consequence will be to 
hinder, delay or defraud creditors, the court 
must so hold, notwithstanding the denial of such 
intent by the parties to the conveyance.” 

To the same effect are: 

Thyson vs. Foley, 1 App. D. C., 182; 

Evans vs. Bell, 49 App. D. C., 238; 

Smith vs. Cook, 10 App. D. C., 487; 

Clements vs. Moore, 6 Wall., 299. 

Seitz vs. Mitchell, 94 U. S., 580, holds: 

“In the case of a purchase after marriage, 
the burden is upon the wife to prove distinctly 
that she paid for it with funds which were not 
furnished by the husband. . . . In a contest 

between the creditors of the husband and wife, 
there is, and there should be, a presumption 
against her which she must overcome by affirmative 
proof 


Xiinierous decisions are to the same effect: 

Manning? vs. C'aruthers, <S3 Md., 1. 

Stockslajier vs. Mechanics’ See. Inst., 87 Md., 232. 

Kline vs. Kline’s (’reditors, 103 Va., 263. 

Levy vs. Win ton, 30 W. Va., 554; 

(’rainer vs. Cole, 72 X. J. Ecj., 210. 

Keeny vs. (lood, 21 Penna. St., 349, and others. 

Xo affirmative proof was offered by the wife. 

The joint answer of husband and wife to the bill of 
complaint sets u]) a denial merely “that at the time of 
said marriage the defendant C’atherine D. McGrew 
had no separate estate.” 

If that were so, it is submitted it was within her 
power to prove it. 

“To hold,” the court said in the Seitz-Mitchell 
case, “that conveyances thus taken are sufficient to 
j)rotect the pro])erty against creditors of an insolvent 
husband, would bemaking fraud both profitableand easy.” 

While the defendants were silent as to the separate 
estate of the wife, uncontradicted evidence offered on 
behalf of plaintiff* proved that before her marriage to 
defendant John L. McCIrew she was working in a store 
for her living; and it was established that for three 
years before her said marriage she was employed at 
(larfinckel’s department store, this city, and received 
during that time between S12 and 813 a week. (Rec., 
pp. 29, 34, 3().) 

Yet four months after her marriage, it was proved 
without contradiction, she acijuired from her husband 
two properties alone, which in the three years following 
thev sold their interest in for a minimum consideration 
of approximately 81S,()0(). For premises 3168 Eighteenth 
Street X". W., j)urchased in her name three years after 
marriage, a minimum consideration of 811,000 was 
paid. (Rec., pp. 31, 32, 33.) 
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It is admitted in the answer of defendants that the 
husband has received S4,(S()0 a year for the past several 
years, and prior thereto, since 1921, not less than S4,000. 

In the face of such evidence, the answer of defend¬ 
ants, though under oath, denying simply that the wife 
had no separate estate before marriage, is not compe¬ 
tent as an affirmative defense. (Seitz-Mitchell, supra.) 

It is claimed by defendants (Assignments of Error 
1-3, 5-0) the court erred in decreeing, under these cir¬ 
cumstances, that the wife is a trustee holding the legal 
title to premises 31 OS Eighteenth Street N. W., the 
automobile, and the contents of the safety deposit 
box, for the benefit of her husband, that he is the e(piit- 
able owner of the said property, and that his ecpiitable 
interest in the said personal property is subject to the 
lien of the plaintiff’s judgment. 

In view of the law and authorities, and the evidence, 
it is submitted the court had no alternative. 

Defendants further claim with regard to said safety 
deposit box and its contents, that the court erred in 
not holding plaintiff had a complete and adequate 
remedy at law. (4th Assignment of Error.) 

Plaintiff’s bill alleged, and the answer of defendants 
admitted, as set out herein, recovery of the judgment, 
issue of fi. fa. and return of nulla bona. Plaintiff 
testified without contradiction at the trial, that “various 
garnishments were issued under her judgment to find 
whether defendant John L. AIcGrew had any assets.” 
And again, that “absolutely nothing stood in the name 
of the defendant John L. McGrew;” and “that nothing 
has been paid on account of the judgment.” (Rec., pp. 
33, 34.) 

This court, in Weightman vs. Washington Critic 
Co., 4 A. D. C., 130, held in substance as follows: 

A return of nulla bona makes a prima facie 
case that defendant has not sufficient property 
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on which execution can be levied, casting on 
defendant the burden of adducing evidence 
to the contrary; and a defendant claiming that 
complainant has not exhausted his remedies 
at law, and that attachment proceedings 
taken on the judgment have not been determined, 
must show these facts affirmatively, where the 
evidence of complainant makes a prima facie 
case of exhaustion of legal remedies. 

It is admitted on the record that plaintiff has an 
attachment against the said box which is still in full 
force and effect. 

Hut no affirmative evidence was offered at the trial 
by defendants to prove that plaintiff has a complete 
and adecpiate remedy at law, or to rebut the evidence 
submitted on her behalf to the contrarv. 

Defendants referred to the said attachment pro¬ 
ceedings in their answer to the bill and made the same 
a part of said answer. In the said proceedings defendant 
Catherine I). McGrew filed an affidavit of sole ownership 
of the contents of the said box. 

As this court further said in the Weightman case, 
supra, ‘7/ there teas anything substantial in these attach- 
?nent proceedings, or anything fairly promising results 
. . . it was incumbent upon them to show it.’^ 

Having failed to offer affirmative proof at the trial 
in support of their contention, it is submitted the 
point is raised too late in this court. 

Defendants further claim (7th and 8th Assignments of 
Error) the court erred in directing and requiring de¬ 
fendant John L. McGrew to pay over to a receiver 
each and everv month until further order of the court, 
the salary received by him as an employe of the United 
States Government, in excess of $100 each month, when 
and as received by him; and further erred in appointing 
a receiver and conferring upon the said receiver the 
powers and authority set out in the decree. 
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In R. C. L., Vol. 8, pp. 36-37, it is stated: Having 
found the facts set out in the bill of complaint to be 
proved and true, it is the duty of the court so to frame 
its decree as to secure to the plaintiff the relief to which 
those facts entitled her. 

It is apparent that a 1923 model automobile, pur¬ 
chased in and used since 1922, has no present value. 
The contents of the safety deposit box, if any, are 
unknown. 

It is admitted in the answer to plaintiff’s bill that 
defendant John L. McGrew’s salary of 84,800 a year 
is not subject to attachment in the hands of the Gov¬ 
ernment. 

The present value of plaintiff’s judgment is ap¬ 
proximately $12,000. And had the lower court not 
found that the relief prayed for with regard to the 
property 3168 Eighteenth Street N. W., was barred 
by the doctrine of res judicata, the relief allowed in 
respect of the salary of defendant John L. McGrew 
would still be necessary if plaintiff’s judgment is to be 
satisfied. 

The fact, brought out at the trial of the cause, that 
property has also been purchased in the name of the 
wife in Florida and in Maryland, emphasizes the extent 
to which defendants have gone to make it impossible 
for plaintiff to collect her judgment. (Rec., p. 34.) 

This court, in Wood vs. Grayson, 16 A. D. C., at page 
185, on an application for a receiver pendente lite, said: 
“The application for a receiver is addressed to the 
sound legal discretion of the court, to be exercised 
as an auxiliary to the attainment of the ends of justice.” 

In Sage vs. Memphis &c. R. R. Co., 125 U. S., 361, 
in passing upon the appointment of a receiver, the 
Supreme Court said: “This was done because in the 
opinion of the court the appointment of a receiver was 
necessary To protect plaintiff’s interests and rights.’ 


10 


. Whether a receiver shall be appointed is 
always a matter of discretion, to be exercised . . 

always with reference to the special circumstances of 
each case as it arises.” 

Such authority is upheld in CIrant vs. Phoenix Ins. 
Co., 121 r. S., 105; and in numerous other decisions. 

Examination of the various cases cited i)v defendants 

% 

in support of their contention, shows that they have no 
bearing? on this case for the following reasons: 

In the Xew York, Ohio, and Kentucky cases, the 
decisions are controlled by statute barring the par¬ 
ticular relief sought. 

Whereas there is no law in this jurisdiction pro¬ 
hibiting it. 

The citation, on behalf of defendants, from 15 C. J., 
1407, depends for its authority on the decisions just 
referred to. 

In the cases of Noonan vs. Stein, 5() (\)lo., 70, and 
Boute vs. Cooj)er, 90 Ill., 440, the decisions were con¬ 
trolled bv the fact that the money could not be reached 
because it was in the hands of ])arties having claims 
against the judgment debtor which were entitled to 
be set off against the amount. 

In the two remaining cases—Buchanan vs. .Vlexander, 
4 How., 20, and Bank of Tennesse vs. Bebrell, 35 Tenn., 
379, the (piestion was whether funds could be attached 
in the hands of Clovernment agents. 

Whereas it is conceded in this case that that can 
not be done. 

// is further submitted that Sec. 113 of the Code of the 
District of Colufubia, cited on behalf of defendants, 
has no application to this proceeding. 

But assuming that it has, defendants claim the 
court could not compel defendant John L. McGrew 
to comply with its order, because to adjudge him guilty 
of contempt for failure to make tlie payment and 
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commit him to jail would be tantamount to imprisoning 
him for debt. 

C. J., Vol. 13, p. 88, states: “An order of court com¬ 
mitting a person to prison for contempt for failure to 
obey an order requiring him to pay over a specific sum 
of money or to deliver specific property found to be 
in his possession or under his control is not an infringement 
on the constitutional inhibition against imprisonment 
for debt.” 

To this effect is Muller vs. Nugent, 184 U. S., 1. 

In Moyers vs. Cummings, 17 A. D. C., 269, this court, 
in discussing the same question, said: “It was not the 
collection of a debt by the summary process of attach¬ 
ment, but the ei^forcement of an order of delivery that was 
clearly within the jurisdiction of a coiirt of equity. 

In 102 Fed., 117, the case of In re Schlesinger, the 
court said: ^^The answer to this objection is that the order 
ivas not for the payment of a debt, but for the delivery 
. . . of the assets of his estate. . . . He is not 
indebted to the trustee. 

To the same effect are: 

Wart man vs. Wart man, 29 Fed. Case. No. 17,210 
(Md.). 

Samel vs. Dodd, 142 Fed., 68; and numerous 
other decisions. 

In Samel vs. Dodd, supra, the court said: “Where the 
prisoner has the power to comply with the order, having 
the money or thing in question in his possession, he may, 
of course, be punished for his failure to surrender it, 
without conflict with any rule of law against imprison¬ 
ment for debt.” 

No attempt is made to reach the salary of defendant 
John L. McGrew until it is earned and paid over to him. 
The decree gives the receiver power and authority 
“to demand, collect and receive from the defendant 
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John L. McGrew, each and every month, until the 
further order of this court, the salary received by him 
as an employe of the United States Government, what¬ 
ever it may be, in excess of one hundred dollars, each 
month, xchen and as said salary is received by the said 
John L. McGrew.” And there is a corresponding 
order on the said defendant to “pay and deliver to the 
receiver” such 'salarv, under the conditions ^above set 
out. 

Argument is not needed to show that after the salary 
is paid into the hands of the said defendant, the court 
has authority to enforce its order. The Supreme Court 
has specifically upheld such authority. 

In Price vs. Forrest, 173 U. S., 410, a receiver had 
been appointed to collect from the judgment debtor 
a fund which was to be paid to him by the Ignited 
States Government, and apply the same to the satis¬ 
faction of the judgment debt, with an order on the said 
debtor to endorse the draft over to the receiver. Later 
a further order was made directing the said debtor to 
consent in writing that the balance of the fund to be 
paid by the Government should be paid to the receiver. 
The action was upheld. Part of the said fund was for 
salary due Price. 

In Teeter vs. Williams, 42 Ky., 502, 39 Am. Dec., 

. 485, it was decided that the plaintiff, by the aid of the 
chancellor, could attach whatever might be due his 
debtor for labor already performed, and he might 
attach whatever might become due upon an existing 
contract for his future labor. 

“If the defendant has already received a county 
order,” the court said in Singer &c. vs. Wheeler, 0 
Ill. App., 225, “the court may recpiire him to surrender 
it to the receiver, if he has drawn the money, and has 
it in his possession, or in the possession of a third per¬ 
son, it can be reached. Bxit it tvould be absurd to say 
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that a debtor with the money in his pockety should be excused 
from paying his creditor, because his money happened to 
have been earned by him as a public officer.^’ 

In Knight vs. Nash, 22 Minn., 453, the Supreme Court 
of Minnesota held: debt due from a municipal cor¬ 

poration to a judgment debtor, even though denied 
by the corporation, may be reached by a final order 
upon disclosure, directing the transfer of the claim, 
and appointing a receiver to collect it for the benefit 
of the creditor. The rule that a debt due from a munici¬ 
pal corporation can not be reached by process of garnish¬ 
ment has no application to an order of this character.” 

In Riggin vs. Hilliard, 56 Ark., 476, 20 S. W., 402, 
the court, in discussing the fact that a county could 
not be sued, recognized the doctrine to be that a county 
is not subject to garnishment. But it held that in 
equity the claim of an insolvent creditor of the county 
could be subjected to his debts. The court said: 
“That can be accomplished by proper orders of the 
court. . . .” And again: “The remedy is allowed 

in no case where it is adjudged that the public will be 
injuriously affected. It follows that relief should be 
granted to the plaintiff unless public policy intervenes 
in some way. . . .” 

As to the public policy exemption rule, in R. C. L., 
Vo. 12, page 802-803, it is stated: “C'onsiderable diffi¬ 
culty is encountered in attempting to determine ex¬ 
actly what persons are to be regarded, for this purpose, 
as public officials or employes.” 

In 29 Cyc., page 1366, is the following: “. . . 

It has been held‘that as a result of the provision in the 
National Constitution regulating the appointment of 
officers, no person in the United States Government 
service is an officer who has not been appointed by the 
President and confirmed by the Senate, or appointed 
by the President alone, one of the United States Courts, 
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or the head of an executive department. . . 

There is nothing in the record to indicate that de¬ 
fendant John L. McCirew is a public officer within the 
meaning of the public policy exemption rule. The record 
indicates, and it is his admission, that he is an em¬ 
ploye, merely, in the Bureau of Internal Revenue. 

It might be added that, by analogy, pension money 
after it reaches the debtor is not exempt, and land 
purchased therewith, the title to which is fraudulently 
taken in the name of the pensioner’s wife, may lie reached 
by a creditor’s bill. (15 C’. J., p. 1405.) 

Falkenburg vs. Johnson, 102 Ky., 543; 44 S. W., 80. 

John vs. Elkins, 00 Kv., 103, 13 S. W., 448. 

(C’ited in R. C. L.) 

In the latter case, the court said: “Sec. 4747 of the 
Rev. Sts. of the V. S. provides: ‘Xo sum of money due, 
or to become due, to any pensioner shall be liable to 
attachment, levy or seizure by or under any legal or 
equitable process whatever, whether the sum remains 
with the Pension Office, or any officer or agent thereof, 
or is in the course of transmission to the pensioner 
entitled thereto, but shall inure wholly to the benefit 
of such pensioner.’ It has been repeatedly decided 
by this court that after the money reaches the hands of 
the pensioner it is no longer exenrjd. Robion vs. Walker, 
82 Ky., bO; Hudspeth vs. Harrison, etc., 0 Ky. Law 
Rep., 304.” 

The principles laid down in the cases above cited, 
it is submitted, amply support the action of the trial 
court in appointing a receiver to collect a stipulated 
part of defendant John L. McGrew’s salary after it 
has been paid into his hands, for the purpose of applying 
it toward the satisfaction of plaintiff’s judgment, and 
the corresponding order on him to pay the said salary 
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over to the said receiver. Such action is “an auxiliary 
to the attainment of the ends of justice’’ within the 
meaning of this court in Wood vs. Grayson, supra; 
and the order is within the power of a Court of Equity 
to enforce. 

Defendants further claim that the court erred in not 
dismissing plaintiff’s bill (9th Assignment of Error). 

The Statute of Limitations is pleaded by defendants 
in their answer to the bill (Rec., p. 23), although argu¬ 
ment is not offered in support of this defense in the 
brief filed on their behalf. 

Defendants allege, in their answer to the bill (Rec., 
p. 19), that the matters and things set forth in the 
bill were matters of record and at all times readily 
accessible to plaintiff had she sought to make inquiry 
with respect to them; and that any cause of action 
which she may have had by reason of the continuing 
conspiracy alleged to have been entered into in 1917, 
did not accrue within tliree years next preceding the 
filing of her bill, and is therefore barred by the Statute 
of Limitations. (Rec., p. 23). 

Attention is directed to plaintiff’s testimony that 
defendant John L. McGrew stated there was nothing 
for her to worry about in the transfers of his property 
to his wife in 1917; his further representation that his 
wife had a separate estate, and that she had paid a con¬ 
sideration for the })roperty. (Rec., pp. 31, 33, 34.) 

Public records are constructive notice to plaintiff 
of their contents only where defendants have not 
been guilty of any affirmative acts of deception to prevent 
suspicion and inquiry. (Loring vs. Palmer, 118 U. S., 
321.) 

The Supreme Court has held that if plaintiff is misled 
or lulled into security, or prevented or discouraged 
from ascertaining the facts by misrepresentation, con¬ 
cealment or other fraudulent conduct of defendants. 
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she is not chargeable with latches for failure to proceed 
during such period. 

Loring vs. Palmer, supra. 

Bailey vs. (Hover, 21 Wall., 342. 

Badger vs. Badger, 2 Wall., 87; and numerous 
other decisions. 

In Lant vs. Manley, 75 Fed., 627, it was held the 
fact that “conveyances of land were matters of public 
record, did not put a creditor of the grantor on notice 
that there was no real consideration.” 

The testimony of plaintiff at the trial was that be¬ 
cause of the said representations of defendant John 
L. McClrew, she did not know, until defendants refused 
to answer her interrogatories in the judgment creditor’s 
action in 1923, that there was anything “curious” 
about it; that then she knew they must have “resorted 
to fraud and did not dare to come before the court and 
tell the truth. That came to her knowledge about the 
middle of Xovember, 1923.'^ 

The Supreme ('ourt has held, in suits in equity 
where relief is asked on the ground of fraud, especially 
if the fraud has been concealed, that time will not run 
in favor of the defendant until the discovery of the 
fraud. 

Kirby vs. Lake Shore, etc., Railroad, 120 U. S., 130. 

Meader vs. Norton, 11 Wall., 442. 

Prevost vs. Grantz, 0 Wheat, 481. 

Rosenthal vs. Walker, 111 U. S., 185; and numer¬ 
ous other decisions. 

The instant suit teas filed on Xove7?iber 3, 1926, which, 
it is submitted, is a substantial compliance with the 
statute. 

Plaintiff further testified that after defendants re- 
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fused to answer her interrogatories she “made every 
possible effort to learn the facts/’ and again, that 
she was “absolutely unable to find out anything in 
regard to that separate estate they were claiming, and 
had been unable to” until within the year prior to the 
filing of the instant suit. (Rec., pp. 33, 34.) 

The Supreme Court, in Brown rs. Co. of Buena Vista, 
95 U. S., 157, following Sullivan vs. Portland, etc., 
R. R. Co., 94 U. S., 806, held: “A court of equity applies 
the rule of latches according to its own ideas of right 
and justice. Every case is governed chiefly by its own 
circumstances.” 

Under the circumstances in this case it is submitted 
defendants are not entitled to complain of delay; and 
further, that a strict compliance with the statute is 
not required. 

In (Jalliher vs. Caldwell, 145 U. S., 368, the Supreme 
Court said: “. . . It is unnecessary to multiply 

cases. They all proceed upon the theory that latches 
is not like limitations, a mere matter of time; but 
principally a question of the inequity of permitting the 
claim to be enforced—an inequity founded upon some 
change in the condition or relations of the property or 
the parties.” 

To the same effect is Halstead vs. Grinnan, 152 
U. S., 412. 

In Alsop vs. Riker, 155 U. S., 448, the Supreme Court 
said: “The length of time during which a party neglects 
the assertion of his rights, which must pass in order to 
show latches, varies with the peculiar circumstances 
of each case, and is not, like the matter of limitations, 
subject to an arbitrary rule. It is an equitable de¬ 
fense, controlled by equitable considerations, and the 
lapse of time must be so great, and the relations of the 
defendant to the rights such, that it would be inequit¬ 
able to permit the plaintiff to now assert them.” 
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To the same effect are the following cases: 

Penn Miit. <fcc. Co. vs. Austin, 168 U. S. at 698. 

Townsend vs. Vanderwerker, 160 U. S., 131. 

So. Pac. Co. vs. Bogert, 250 U. S., 483; and 
numerous other decisions. 

In the instant case the records disclose that defendants 
have not been put in any worse position by the delay; 
that their relations to the plaintiffs rights have not changed 
to their detriment; that rights of third parties are not 
involved; and that defendants have not only contributed to^ 
but are responsible for the delay of which they complain. 

Furthermore, in a case of continuing fraud, such as 
plaintiff established by uncontradicted evidence, the 
Supreme Court has held that the court should be 
“satisfied with no evidence of latches that did not 
amount to proof of assent or accjuiescence.” 

McIntyre vs. Pryor, 173 V. S., 38 (D. C.). 

Saxlehner vs. Eisner, 179 V. S., 19. 

The defense of latches, it is submitted, is without 
merit. 

Finally, as to the contention of defendants (P. 23, 
Brief, Sec. V), that the court did not err in holding 
that the property 3168 Eighteenth Street X. W., was 
not subject to the lien of plaintiff's judgment, plaintiff 
respectfully refers the court to her brief in the cross 
appeal in this cause. No. 4799, to support her contention 
that the doctrine of res judicata has no application what¬ 
soever to this action, and that the relief sought in respect 
of the said property is not barred by the said doctrine; 
that the trial court having decreed, as a finding of fact, 
that defendant John L. McGreiv is the equitable owner of 
the said property, plaintiff should have the relief sought. 

It is respectfully submitted that the decree appealed 
from is supported by the law, and the authorities in this 
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jurisdiction and elsewhere, and should be affirmed 
except as to the last clause of the third paragraph thereof, 
regarding property 3168 Eighteenth Street N. W., 
which provides that ‘‘the relief prayed for in said 
bill of complaint, as to this property, is denied on the 
ground that the question presented has been already 
litigated between the parties to this cause and is res 
judicata.” On this point, as stated, argument is 
submitted on behalf of plaintiff in her brief in the 
cross appeal herein. No. 4799. 

OLIVE B. LACY, 
Attorney for Appellee. 
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Statement of the Case. 

This cross-appeal is from that part of a decree of the 
Supreme Court of the District of Columbia which 
denies the relief prayed for in the Bill of Complaint 
as to property 8108 Eighteenth Street N. W., in said 
District, in a suit instituted by cross-appellant (herein¬ 
after called plaintiff) against appellees (hereinafter 
called defendants), on the ground that the question 
presented has been already litigated between the 
parties to the cause and is res judicata. 

The facts, for the purposes of this cross-appeal are, 
that on January 15, 1923, in the Supreme Court of the 
said District, plaintiff filed a judgment creditor’s bill 
against the defendants, who are husband and wife, 
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based upon a judgment recovered on March 30, 1921, 
by plaintiff against defendant John L. McClrew, seeking 
discovery and disclosure of the interests of each, re¬ 
spectively, in premises lOSO Irving Street X. W., 
and 3l()S Eighteenth Street X. W., both in said District. 
Interrogatories were filed by plaintiff to be answered 
by each of the defendants. They respectively filed 
objections upon the principal ground, among others, 
that the same recpiired them to testify against one 
another and to disclose confidential communications 
l)etween them as husband and wife. Their objections 
were sustained by this Court on s])ecial appeal by 
defendants from an interlocutory order of the said 
Supreme (’ourt overruling said objections. The cause 
was remanded to the Court below, and thereafter c'-'ie 
on for trial. Defendants were called by plaint^ as 
her witnesses, questions in line with the interrogatories 
were j)ropounded to them. To each of which de¬ 
fendants respectively objected on the aforesaid grounds, 
d'heir objections were sustained by the lower court in 
accordance with the decision of this Court on the 
special appeal, and the bill was dismissed. Plaintiff 
thereupon appealed, bringing the question back to 
this Court, and asking, for argument in support of her 
assignment of errors, that the brief submitted on her 
behalf in the special appeal, be considered. The 
decree of the lower court was affirmed. Thereupon, 
on advice of counsel, plaintiff petitioned for a writ 
of certiorari. The writ was refused June 5, 1929. 

On Xovember 3, 1920, plaintiff within the year prior 
thereto having acquired information which would enable 
h.er to lay the facts regarding which discovery had 
l)een sought in the prior suit, before the Court, filed 
this suit. Upon hearing, the decree of the Court was 
favorable to \ hiintiff on all points except, as aforesaid, 
the relief p'ayed for as to property 3108 Eighteenth 
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Street X. \V.; the Court finding as a fact that the 
defendant John L. McGrew is the equitable owner 
of the said property. 

Assignments of Error. 

Two assignments of error were filed, as follows: 

1. The Court erred in not holding that the equitable 
interest of the defendant John L. McGrew in premises 
31(3(S Eighteenth Street N. W., is subject to the lien 
of the plaintitT’s judgment. 

2. The Court erred in denying the relief prayed for 
as to the said pro])erty on the ground that the (luestion 
presented had been already litigated between the 
parties to this cause and was res judicata. 


ARGU3IENT. 

The sole (question raised by this cross-appeal is whether 
the relief prayed for regarding property 31 (18 Eighteenth 
Street N. W., is barred by the decree in the former 
suit so that plaintiff may not have her judgment satis¬ 
fied, in so far as may be possible, from the proceeds of a 
sale of said property. 

To determine this, it is necessary to find what con¬ 
ditions must prevail for the doctrine of res judicata to 
apply. 

The decisions of the Supreme Court outline these 
conditions. 

f'irsl: There must be identity in the thing sued for; 

Second: There must be identity of the cause of action; 

Third: There must be identity of persons and parties 
to the action; 

Fourth: There must be identity of the quality in the 
persons for or against whom the claim is made; 


Fifth: The decree in the former cause must be upon 
the merits. 

Cromwell vs. Sac, 94 V. S., 351; 

So. Pac. R. R. (\). vs. U. S., KhS V. S., 1; 

Vicksburg vs. Henson, 231 V. S., 259; 

United Shoe Machinery Corp. vs. U. S., 258 
U.S., 451; 

Lyon vs. Mfg. Co., 125 V. S., 098; 

Durant vs. Essex Co., 7 Wall., 107; 

New Orleans vs. Citizens Ibiiik, 107 U. S., 371: 

Troxell vs. Del. etc., R. (\)., 227 I’. S., 434; 

Brandon vs. Ard, 211 U. S., 11; 

and numerous other decisions. 

And there must be a concurrence of all five of these 
conditions. 

The Supreme Court has said further that every 
decree in an ecpiity suit must be considered in connection 
with the pleadings when this defense is raised. (Vicks¬ 
burg vs. Henson, supra.) 

Conceding the existence of the first, third and fourth 
conditions, attention is invited to the second— There 
ttiust be identity of the eause of aetion. 

“If pleadings present several distinct pro])ositions 
of fact," the (’ourt said in Hooker vs. Hubbard, 102 
Mass., 245, “the judgment is not conclusive upon 
any one of them unless it ap])ears from the record or 
aliunde that the issue upon which it was rendered was 
uj)on that proposition." 

Again, in New Orleans vs. C'itizens Bank, sui)ra: 
“Estoppel exists when the (piestion upon which the 
>econd demand depends has under identical circum- 
>tances and conditions been previously concluded by a 
judgment between the parties or their privies." 

“The doctrine of res judicata is grounded in estoppel, 
and it is not the recovery, but the matter alleged by the 


party, and upon which the recovery proceeds which 
creates the estoppel.” 15 R. C. L., p. 953; McComb 
vs. Frink, 149 V. S., 629; Outram vs. Morewood, 3 
East, 340. 

What matters were alleged in the judgment creditor’s 
suit filed in 1923, which would conclude the plaintiff 
in this action? 

In that suit plaintiff sought to reach the interests, 
if any, of defendant John L. McGrew in the two prop¬ 
erties already mentioned, namely 1680 Irving Street 
N. W., and 3168 Eighteenth Street N. W. The Bill 
alleged that defendant Catherine D. McGrew was the 
holder of record of each of those properties; that plaintiff 
did not know and therefore could not state her exact 
interest in them; that she believed she held them for 
the benefit of defendant John L. McGrew. There was 
no allegation even that plaintiff had been informed 
that defendant Catherine D. McGrew held tl -s prop¬ 
erty for the benefit of her co-defendant; there was no 
allegation as to her separate estate. There was no 
allegation of fraud. 

The Bill prayed for discovery- and disclosure, and 
that the said properties might be sold and the proceeds 
applied toward the satisfaction of plaintiff’s judgment. 

But, necessarily, this relief was dependent upon 
discovery. 

Interrogatories to be answered by each defendant, 
were filed. 

Defendants filed answers under oath denying that 
defendant John L. McGrew had any interest in the 
Eighteenth Street property, and alleging that his co¬ 
defendant was the absolute owner of the said property; 
their answers revealing that the other property men¬ 
tioned in the Bill had been disposed of, and denying 
that he had any interest in that. 
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Objections were filed by each defendant to the 
interrogatories. 

I’nder the law in this jurisdiction (94 V. S., 580), 
such answers are insufficient where a judgment creditor 
is opposed to a man and his wife, and no affirmative 
proof is offered. 

But the pleadings did not raise a distinct issue. 
Plaintiff’s action was predicated upon discovery and 
disclosure. The Bill and interrogatories leave no doubt 
that she had no knowledge of the facts. 

In view of Section 10G8 of the Code of the District 
of Columbia this Court, on special appeal by defendants 
from an interlocutory order of the Supreme C’ourt 
overruling their said objections, held that they could 
not be compelled to disclose the facts. And their 
objections were sustained. 

This adjudication on the interrogatories, holding that 
■ defendants could not be compelled to testify, was the 
basis of the decree of dismissal, as will appear later 
herein. 

The Supreme Court has held in T. S. vs. Moser, 2G() 
r. S., 23G, that it is where a right, (piestion or fact has 
been ^'distinctly put in issue and directly determined” 
that it can not be disputed in a subsecpient action. 
.\nd this is the general principle laid down in So. Pac. 
H. R. C'o. vs. r. S., supra. 

Compare the matters alleged in the instant Bill. 

Plaintiff alleges, inter alia, a conspiracy to defraud 
(»n the part of defendants, entered into in 1917 and 
continued to date, that her allegation results from 
investigation on her part completed, after much diffi¬ 
culty, in the year prior to filing her Bill. The Bill 
.specifically charges that defendant John L. McCirew 
owned certain valuable real estate when his indebted¬ 
ness to plaintiff was incurred; that the said real estate 
was subsequently exchanged for properties 707 'rwentieth 
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Street N. W., and 1680 Irving Street N. W., both in 
s^aid District; that in 1917 both of said properties were 
transferred, without consideration, to the co-defendant 
Catherine D. McGrew, while the indebtedness to 
})laintiff was unpaid, for the express purpose of de¬ 
frauding plaintiff; that the sale of the Twentieth Street 
])roperty on January 24, 1919, twenty-three days 
before plaintiff’s principal note matured, the sale of 
the Irving Street property on April 1, 1920, and the 
purchase of premises 3168 Eighteenth Street N. W., 
on April 30, 1920, in the name of the co-defendant 
while a suit by plaintiff was pending against defendant 
John L. McGrew on his notes, were to put beyond 
reach the property of defendant John L. McGrew for 
the purpose of delaying, hindering and defrauding his 
creditors and to evade payment of his indebtedness 
to plaintiff; that the co-defendant had no separate 
estate when she married the said John L. McGrew; 
that the latter in 1921, when the judgment was ob¬ 
tained against him, and since, in the employ of the 
I’nited States Government, has received not less than 
84,000 a year, and for some years last past has re¬ 
ceived 84,800 yearly; that everything has been trans¬ 
ferred to his co-defendant for the purpose of rendering 
him insolvent, and to prevent plaintiff enforcing her 
judgment; that no part of said judgment has been 
paid. Her bill prays, inter alia, that the co-defendant 
Catherine D. McGrew be declared to be a trustee under 
the deed conveying the Eighteenth Street property 
to her, and to hold the legal title to the said property 
in trust for the benefit of defendant John L. McGrew, 
and that his interest in the said property may be sold 
and the proceeds applied toward the satisfaction of 
plaintiff’s judgment, etc. 

The joint answer of defendants on the points involved, 
admits defendant John L. McGrew owned property 
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jis alleged, when his indebtedness to plaintiff was 
ineurred: and admits all conve 3 'ances exeept with refer¬ 
ence to the Eighteenth Street property, which it denies 
in toto, although it is stated in the 27th paragraph 
of the answer that the co-defendant, Catherine D. 
McCrew, is the owner of the said property, and that 
defendants occup\' it as their home; lack of considera¬ 
tion is denied; the answer further denies that the co¬ 
defendant had no separate estate when she married 
the said John L. McCrew, and it admits the allega¬ 
tions as to the employment and salaiy of defendant 
John L. McCrew; the validity of the judgment is not 
disputed, and it is admitted that no part of it has 
been paid. The conspiracv' to defraud is denied, and 
all allegations of fraud. Latches and res judicata are 
pleaded. 

Thus, clearly, the matters alleged in the two suits 
are not the same. 

If there was i)resumption of fraud in the former suit, 
it was not conclusive, but was subject to proof. 

In Packet ('o. vs. Sickles, 5 Wall., oSO, the Supreme 
(‘ourt said: “To render the judgment conclusive, it 
must appear b\' the record of the prior suit that the 
particular matter sought to be concluded was neces- 
sarilv tried or determined—that is, that the verdict in 
the suit could not have been rendered without deciding that 
matter or it must be shown by extrinsic evidence, con¬ 
sistent with the record, that the verdict and judgment 
necessaril}’ involved the consideration and determination 
of the matter.” 

Obviously, it could not be contended that the decree 
in the 1923 suit finally adjudicated the facts relating 
to the Eighteenth Street property’, when, from the 
nature of that action, and the record of the proceeding, 
the facts were not before the court. 

The Supreme Court has further said, Rus.sell vs. 
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Place, 94 U. S., 606: “If, upon the face of the record, 
anything is left to conjecture as to what was involved 
and decided, there is no estopi>el when it is pleaded 
and nothing conclusive when it is offered in evidence.” 

And in Vicksburg vs. Henson, supra, that court said: 
“It is undoubtedly true that a right, question or fact 
put in issue and decided by a court of competent juris¬ 
diction must be taken as settling the rights of the 
parties in respect to such controversy and while it 
remains undisturbed is conclusive between them. The 
enforcement of this rule has been repeatedly said to be 
essential to secure the peace and repose of society and 
in order that an end may be made of controversies 
between parties who have once invoked and have had 
the determination by a competent judicial tribunal 
of the matters in dispute between them. It is no less 
true that to hold upon any unsubstantial ground that a con¬ 
troversy has been thus concluded is to do an injustice to 
litigants. We must therefore be careful to see, when the 
contention of former adjudication is made, that the matter 
was actually presented and decided and the rights of the 
contending parties thereby concluded.''* 

Consider the fifth condition, that the decree in the 
former case must be upon the merits. 

To the same effect as the decisions previously cited, 
on this point, are: 

Hughes vs. U. S., 4 Wall., 232; 

U. S. vs. Nourse, 9 Pet., 8; 

V. S. vs. Moser, above cited on other points; 

P'ayerweather vs. Ritch, 195 U. 8., 276; 
and numerous other decisions. 

R. C. L., vol. 15, page 955, states: “. . . In 

order to be conclusive as an estoppel, or as a bar under 
the doctrine of res judicata, the general rule is that i\ 
judgment must have been rendered on the merits of 
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the case. If the real merits of the suit are not determined 
in the prior decision the judgment will not be a bar^ 
(editing in support of the rule, Swift vs. McPherson, 
232 V. S., 51.) 

As to what constitutes a judgment on the merits, 
in Freeman on Judgments, is the following: 

. . Difficulty may arise in deciding what 

is judgment on the merits, as the term is generally 
employed by judges and law'yers. To create 
such a judgment, it is by no means essential 
that the controversy between the plaintiff and 
defendant be determined ‘on the merits,’ in 
the moral or abstract sense of those words. 
(Sec. 723.) 

. . It is further important to note that 

the term ‘merits’ may be used in two senses 
even though the moral or legal correctness of 
the judgment be disregarded. It may refer to 
the ynerits of the whole case or controversy between 
the parties, or it may be restricted to the merits of 
some particular issue of law or fact, the adjudication 
of jvhich may prevent a consideration and determi¬ 
nation of the substantial rights of the parties upon 
the whole controversy. There is no doubt about 
the conclusiveness of the judgment as to the 
merits actually adjudicated even though it is a 
judgment on the merits only in the latter restricte'd 
sense. . . . But to operate as a merger or bar 

of the whole claim or caitse of action, the adjudication 
must have been on the tnerits in the former broader 
meaning of the term, and this is the sense in w’hich 
it is commonly used in applying the rule re¬ 
quiring the judgment to be on the mertis.” 
(Sec. 724.) 

Bv reference to the Statement of the Case herein, 
it will appear that the former case turned on whether 
the defendants could be compelled to testify and dis¬ 
close the facts. That question was brought to this 
court on special appeal on the objections to the inter¬ 
rogatories, and adversely decided. On dismissal of 
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the bill following a hearing, when the lower court, 
in accordance with the decision of this court on the 
special appeal sustained objections of defendants to 
questions propounded to them, another appeal was 
taken and the same question was again brought to this 
court. And on adverse decision, an attempt was made 
to have it passed upon by the Supreme Court. That 
question, it is contended, was the onl}" one finally 
adjudicated in the former suit. 

Black, in his work on Judgments, Sec. 614, says: 
“. . . . The more correct doctrine is that estoppel 
covers the point which was actually litigated, and which 
actually determined the verdict and findings, whether it 
was statedly and technically in issue or not.” 

To the same effect is Bigelow on Estoppel. 

In the light of the above, consider the evidence sub¬ 
mitted at the two hearings, respectively, taking the 
instant suit first. 

Plaintiff testified, inter alia (See Transcript of Record 
in appeal No. 4797, pages 29-34) that she did not testify 
at the former hearing because she could not get the 
facts at that time; that she heard of the transfers of 
properties 707 Twentieth Street N. W. and 1680 Irving 
Street N. \V., to the co-defendant Catherine D. McCrew 
sometime in 1917, after defendant John L. McGrew 
had defaulted in his interest notes; that she made in- 
(juiry of him about it, and he admitted making the 
transfers, but claimed there was nothing for her to 
worry about in them; that she knew nothing about 
the consideration that had passed for the property at 
the time. That she did not learn of the sale of the 
Twentieth Street property until sometime in 1919, 
after his default in the principal note; that she learned of 
the sale of the Irving Street property through the 
affidavits defendants filed in answer to the judgment 
creditor’s bill. That she learned of the purchase of 
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the Eighteenth Street property sometime in 1920, 
while her suit was pending against defendant John 
L. McCJrew for judgment on his notes. That at the 
time she heard of these sales of property, and the 
purchase of the Eighteenth Street property, she be¬ 
lieved, from the representations of the defendant 
John L. McGrew that the co-defendant had a separate 
estate. Because of the said representations, she did 
not know, until defendants refused to answer the 
interrogatories in her judgment creditor’s suit, in 
November, 1923, that there was anything curious 
about it. That she was absolutely unable to find out 
anything in regard to the co-defendant’s separate 
estate and had been unable to until within the year 
prior to the filing of the instant suit. She then learned 
that before her marriage to defendant John L. McClrew 
she was a very poor woman, working in a store for her 
living. Other evidence established that the co-defendant 
had been employed in (larfinckel’s department store, 
this city, for three years before her said marriage in 
1917, and had earned during that time only between 
SI2 and SI3 a week. Certified deeds were otTered in 
evidence covering, among other properties set out in 
the bill, the transfers of the aforesaid two properties 
to the co-defendant in 1917, to show, in conjunction 
with other evidence as above, that no consideration 
passed, and for the purchase of the said Eighteenth 
Street property in her name in 1920, to prove that the 
purchase price, which certified releases of trusts offered 
in evidence indicated had been paid in full, was approxi¬ 
mately, at a minimum, SI 1,000. Further testimony 
offered on behalf of plaintiff showed that absolutely 
nothing stood in the name of defendant John L. McGrew. 

No testimonv whatever was offered bv defendants 
to controvert the plaintiff’s case. The record of the 
1923 suit was offered in evidence. 



13 


At the hearing in the former suit (See Transcript of 
Record in this cross-appeal No. 4799, pages 21-30), 
the only testimony offered on behalf of plaintiff was 
that of Cdadys E. McClrew (now Mrs. Apple), plain¬ 
tiff’s daughter, as to what her father, defendant John 
L. McClrew, had told her regarding the exchange of 
his Virginia land (property owned when the indebted¬ 
ness to plaintiff was incurred) for the Wentworth 
Apartment, known as 707 Twentieth Street N. W., 
and the transfer of the last named property to his wife, 
the co-defendant. The record of the suit in which 
plaintiff obtained her judgment, and certain deeds, 
were offered in evidence. Plaintiff then called as her 
witnesses each of the defendants. (Questions in line 
with the interrogatories were put to each respectively. 
To each (piestion, as asked, defendants severally ob¬ 
jected by their counsel upon the ground that to answer 
the same would make the defendant a witness against 
the co-defendant, and that the object of the (luestion 
was to elicit from the witness testimony against the 
co-defendant, and on the further ground that this 
court had already held (on special appeal by defendants 
from the ruling of the Supreme Court on their objec¬ 
tions to the interrogatories) that defendants could not 
be compelled to answer. As to each (piestion, the 
court sustained the said obj(»ction and declined to ])ermit 
the witne-^s to answer the same. 

And the bill was dismissed, and an appeal taken, 
as jireviously stated, on the ruling of the court in 
sustaining the said objections of defendants and not 
iTcpiiring them to answer the (piestions; and the same 
brief submitted to this court by plaintiff on the special 
appeal, was again submitted—confirming ])laintiff’s 
contention that it was the merits of this particular issue 
of law, and not the merits (ff the whole case, which the 
court finally adjudicated in the former action. 
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As to public records of conveyances of property offered 
in evidence, numerous decisions are to the effect that 
such records do not put a creditor of the grantor on 
notice that there was no real consideration: 

Lant vs. Manley, 75 Fed., ()27; 
boring vs. Palmer, US V. S., 521. 

Therefore, in an action predicated upon discovery^ 
where defendants refused to disclose the facts, such 
evidence should not be conclusive upon i)laintiff in a 
second suit. 

It is submitted the adjudication that the defendants 
could not be compelled to testify prevented a “con¬ 
sideration and determination of the substantial rights 
of the parties upon the whole controversy.’’ (Freeman 
on Judgments, supra.) 

In Swift vs. McPherson, supra, the Supreme ('oiirt 
has held that such an adjudication is not a bar to a 
second action. 

booking at the wording of the decree in the former 
suit, it will ai)pear that it is general in its terms, and, 
also, without (qualifying words: 

“This cause coming on to be heard at this 
term upon the pleadings and testimony the 
same was argued and submittc'd to the court. 
It is thereupon, after due consideration therc'of, 
bv this court and the authoritv thereof, this 
12th day of November, 1924, adjudg(Ml, ordeiXMl 
and dc'creed that the bill of complaint be and 
the same is herebv dismissed, with costs. 

“Bv the court. 

A. A. H()EHLIN(i, 

Justice.'' 

The Supreme Court has said: “It is elemental that 
if from the decree in a cause there be uncertainty 
as to what was reallv decided, resort mav be had to the 
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pleadings and to the opinion of the court in order to 
throw light upon the subject.” 

Nat’l F’drv &c vs. Oconto Water Supply Co., 
183 U. S., 210; 

Last Chance Mining Co. vs. Tyler Mining Co., 
157 U. S., 083; 

Baker vs. Cummings, 181 U. S., 117. 

No opinion was filed by the court. 

In Swift vs. McPherson, supra, the Supreme Court 
said: “While there may be a presumption that a dis¬ 
missal in equity without (pialifying words is a final 
decision on the merits, that presumption of finality 
disappears when the record shows that the court did 
not pass upon the merits but dismissed the bill on any 
ground not going to the merits.” 

And that, it is submitted, was the situation in the 
former suit. 

It is respectfully submitted that the doctrine of res 
judicata does not apply, and that the trial court having 
decreed, as a finding of fact, that the co-defendant 
('atherine D. McCrew is a trustee under the deed 
conveying the property 31()8 Eighteenth Street N. W., 
to her, holding the legal title to the said property in 
trust for the benefit of defendant John L. McCrew, 
who is declared to be the equitable owner of the said 
property, plaintiff should have the relief prayed for 
in her bill as to this property. 

OLIVE B. LACY, 

Attorney for Cross-Appellant. 


